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Overall Purpose of the Project
The project aims to critically evaluate land tenure policy in South Africa with particular reference to problems that arise when ownership of land is recognised by means of registered title against individually surveyed parcels of land. The project aims to explore the responses of both the owners and the state to titling interventions. Initial research suggests that there are significant mismatches between the way individuals interpret titles as proof of ownership and the state administration system. The project will identify the sources and causes of the disjuncture and suggest alternative remedies. The immediate legal context in which this phenomenon is to be examined is the application of the Land Titles Adjustment Act, No of in Fingo Village.
General Problem Statement and Relevance of the proposed action________________________
Like other African countries, South Africa is grappling with the legacy of legal dualism and hybridisation in its land tenure and land use systems. 
(a) The formal land administration system is regulated by a legal framework based on documented evidence as laid down by the Deeds registration system – a legacy of Dutch and British jurisprudence. Each has affected the other and moreover, property rights in South Africa have more latterly been affected by the need to incorporate African property concepts. 
(b) A range of other customary-derived tenure systems and practices remain largely off-register but are under pressure to integrate with the formal registration system, such as proposed by the Communal Land Rights Act no 11 of 1994. Although significantly impacted by colonial re-interpretations of customary law (and the exigencies of segregation and apartheid ideologies), tenures derived from customary practice have in common their embeddedness in family and community social relationships. Land relations and devolution of property cannot be separated from these broader social relationships. 
This phenomenon complicates the terrain of legal reform that aims to provide greater tenure security for all citizens by means of registration of ownership. The notion that registration will accommodate the state’s commitment to tenure security must be offset against the difficulties of registering property that is (a) not customarily regarded as the property of pre-determined individuals within the family; and (b) in rural areas is not divided into discreet parcels of land that is easily registerable, as the common property is accessible to members of the family layered within the broader local social community. Rights to land and natural resources are inextricably interwoven, subject to local processes determining membership of social units. The allocation of resources and the devolution of property are subject to locally recognised norms rather than pre-determined rules, and the norms evolve in response to social forces. Adaptive socially accepted processes rather than closed legally enforceable rules regulate the way in which land rights are allocated, used and passed on. Customs have changed to a lesser or greater degree depending on the historical and spatial contexts of particular regional or local political economies. These processes stand in stark contrast to legally sanctioned procedures of transferring property to pre-determined, named individuals or legal entities required by the current registration system.
The prevalence of unofficial transmission means that registration is not regarded as the dominant proof of ownership. Two-thirds of the Fingo Village sample produced documentation other than title deeds to prove ownership. Where title deeds were produced, most were not current (that is, not registered in the names of present owners).
 This should not suggest that title deeds are seen as unimportant. On the contrary, the physical form of a title deed is much revered. Owners, however, do not generally see the lack of currency of title deeds as threatening their ownership. More recently, proof of currency has been needed for the purposes of qualifying for on-site Reconstruction and Development Programme (RDP) houses in Fingo Village, which has made the issue topical. 

Many other kinds of records are produced to prove ownership. The most common are Certificates of Appointment indicating the family member appointed as the responsible person or executor of an estate under laws of property succession and, in the case of Fingo Village, municipal bills for services. Another record is correspondence pertaining to the updating of title deeds under a special provision of the Black Administration Act
 in terms of which commissioners were appointed to investigate, adjudicate and transfer titles in situations where titles had fallen out of currency. As early as the 1920s, the government was aware of the growing incidence of ‘defective titles’ resulting from non-registration of transfers. The Act provided commissioners with powers to adjudicate ownership and make awards, on the basis of which the registrar of deeds was empowered to issue Substituted Deeds of Grant. In terms of the Land Titles Adjustment Act 111 of 1993, titles adjustment commissioners currently have similar powers. Where claimants are indigent, they may be exempted from having to pay for these services. In other words, the scale of ‘non-compliance’ by African people necessitated a state-subsidised system of adjudication as an alternative mechanism to conveyancing. 

The challenge of legal reform is to find a closer match between the law and people’s understandings of property and their practices around its allocation and succession. The proposed project provides a window to explore local practices in the context of an existing titled community. The study site was surveyed into plots and allocated to individuals in the mid-nineteenth century. Ownership is formally registered in the Deeds Office. Preliminary research, however, provides compelling evidence that the formal system of registration does not reflect the situation on the ground, in both the urban and the rural context. Evidence suggests that property is recognised and devolves by means of customary notions of family property rather than by means of the details documented in the national Deeds Registry. This raises serious concerns about the current trajectory of land tenure policy reform.
Specific Project Context and justification for the proposed action_________________________
The specific context of the proposed project is the application of the Land Titles Adjustment Act, No 111 of 1993 in Fingo Village. The prevalence of non-current title deeds has prompted this intervention. What is less known in government circles is that a number of commissions were appointed in Fingo Village historically. These sat regularly - in the 1940s, 1960s and 1980s, indicating consistency with generational cycles. In almost all individual cases investigated in Fingo Village, there is evidence of an award by a commissioner. Now, twenty years later, a further titles adjustment process is underway in Fingo Village. Consultants have been appointed to facilitate a process of titles adjustment in Fingo Village and it is proposed that this project evaluate the process, methods and outcomes of this investigation, and make recommendations.
Non-current registry information has long dogged titling efforts, but the phenomenon was kept from view through segregated deeds and administrative processes historically. The research is showing, however, that most transfers have been affected, not through the usual system of conveyancing, but through a system specially set up to transfer titles where owners have neglected to do so.
The legal context in which the general and specific problem is proposed to be examined is the current legal framework for the recognition and succession of property already under title in relation to social practices. The relevant legal framework is (a) the common law of property in South Africa and (b) statutory law – in particular two pieces of pre-1994 reform legislation, viz., the Upgrading of Land Rights Act No 112 of 1991 (ULTRA) and the Land Titles Adjustment Act No 111 of 1993. ULTRA provides, inter alia, for the upgrading of certain forms colonial and apartheid tenure into freehold rights. The Land Titles Adjustment Act provides for the allocation and devolution of immovable property (held under title) to which one or more persons claim ownership or where the descendants of the original owner have not transferred the land into their own name, or where buyers and sellers have failed to transfer the land into their own names resulting in the rightful owners not holding registered title. This legislation has its roots in earlier enabling legislation, namely, the Native [Black] Administration Act, No 38 of 1927, parts of which have been repealed. 
The South African government regards these laws as adequate in addressing land tenure reform in situations where pre-existing titles are supposed to determine ownership of property, for by means of the Land Titles Adjustment Act that is formally under way in Fingo Village. These laws have been supplemented by the Communal Land Rights Act, No 11 of 1994 (CLaRA), which applies to untitled “communal” areas and may even be extended to surveyed areas. This legislation is to be included in the investigation and analysis of two other Leap projects, specifically, the Leap/Association for Water and Rural Development (AWARD) partnership on developing community based governance of wetlands in Craigieburn, within the Sand River Catchment, straddling Limpopo and Mpumalanga provinces, funded by the IDRC; and the Msinga Project on traditional practices and rural development in Kwazulu-Natal, with CAP Mdukatshani. Leap research in urban areas (Johannesburg inner city and Alexandra) will likewise provide insights for purposes of comparison.

In spite of evidence to the contrary, the present government continues to provide redress in the form of the notion of “upgrading” tenure rights into ownership as interpreted by the common law, supplemented by statute. The Upgrading of Land Rights Act, No 112 of 1991 continues to be in force despite considerable evidence that its provisions are inadequate and in some cases inappropriate. In 1993 the provisions of the Black Administration Act pertaining to tenure regularisation through Commissions were superseded by the Land Titles Adjustment Act, No 111 of 1993. Land Titles Commissioners have similar powers of intervention to their predecessors to update title to the name of the legitimate owner(s), and the government intends to apply this Act on a large scale in the foreseeable future; more importantly the government continues to apply land titling in urban and rural contexts in the face of evidence that the policy in its present form has major flaws. 

The history of titling indicates a complex legacy which ULTRA and the Land Titles Adjustment Act and its predecessors have been unable to remedy. Research reveals that the legislation deals only with the symptoms and not the causes of the phenomenon. The Project aims to explore the realities on the ground and identify particular causes for the mismatch between law and practice; and suggest alternative remedies.  More importantly, the project, through the window of prior titling and titles adjustment exercises, aims to explore people’s actual practices regarding the holding and passing of property. Of more widespread importance, the research aims to shed light on the likely consequences of applying land titling in its current format on a wide scale. Preliminary research in two case study areas has already been conducted and these findings will be made available, further deepened, analysed and shared within the LEAP network, partner NGOs, local government and government. 
Case study sites___________________________________________________________________
The case study site identified for the Leap Project is Fingo Village, a township in Grahamstown (with the possibility in future of extending it to Rabula, a rural area in Keiskammahoek district situated 30km from Kingwilliamstown) where the Land Titles Adjustment Act is currently being applied through the appointment of consultants. Properties were surveyed in the mid-19th century and ownership registered in the Deeds Office. 320 properties were surveyed in Fingo Village in 1856. In Rabula 186 properties (some of have since been subdivided) were surveyed between 1865 and 1870. The two study sites are among several titled communities on the Eastern seaboard of South Africa as it was Cape colonial policy in the mid to late 19th century to extend titling to black rural settlements. In urban areas, titling tended to be on an individual basis. Fingo Village is unusual in that the land was surveyed and titled en bloc.

Methodology _____________________________________________________________________
Preliminary research has already been conducted, mainly through one-on-one interviews and a Deeds Office investigation. To date the sample size in Fingo Village is thirty-two case histories and in Rabula nineteen (approximately 10% of properties in both cases). The field research methodology has to date been based on family-based interviews, individual or group, backed up where possible with Deeds research.  

In addition, a number of other stakeholders were interviewed. Documentary evidence has been perused and more sources are being tracked. Archival research is underway. Relevant published academic material has also been perused. 
The findings from the above research have been partially written up for publication. The studies are to be deepened over the forthcoming year as a doctoral thesis by the Leap lead researcher. The research methodology and the evidence collected and to be collected are considered to relate closely to Leap’s overall aims and methods. 

The methodology is to be expanded to include a more detailed desk top component reviewing existing legislation and policy frameworks. This will be followed by focus group discussions which will introduce the intended participatory aspects of the study. The idea is to build up increasing local engagement with the issue based on the baseline data and preliminary analysis by the Leap researcher. Group discussions where participants are drawn from a range of landowning lineages (and also within particular landowning lineages) will provide a different methodological angle from one-on-one interviews, allowing for the participants to engage with each other within and across families on the issues raised. The focus group findings will also provide a level of triangulation to verify the findings from the family and one-on-one interviews. 
Focus group interviewing is a recognised interactive method of research to draw on respondents’ attitudes, feelings, beliefs, experiences and reactions in a way that enables a high degree of information exchange and recording in a relatively short period of time. Focus groups will entail the selection of groups from specific segments of the landowning lineages (6-10 individuals per group) to discuss and comment on, from personal experience, their involvement in the use and passage of family property. A particular benefit of focus groups is that the method induces interaction within the group which produces data not easily established through other methods, since the interaction itself forms the basis of insight in particular social settings. Focus groups are particularly useful when there are power differences between the participants and decision-makers or professionals, when language and culture influences perceptions, and to explore the degree of consensus on the subject. 
Groups will be selected to represent a range of community representatives and family members, such as:

· Women – wives and/or daughters with rights or potential to inherit rights; 
· Migrant and resident younger men and women – sons and daughters not yet formally allocated family land rights; 
· Unrelated men from rights holders’ families (whether legally recognised or not); 
· Related men and women (jointly or separately) from particular families (in Rabula lineages); 
· Representatives in authority structures such as the local government and other local structures.  
Transect walks will be undertaken for perspectives from local people on the physical and spatial dimensions of property, including subdivision of titled property among family members, access to common property;  natural resource uses and management problems, servicing, etc.

Participants will also be encouraged to construct timelines as a means of providing insight into what local people regard as important temporal events in the community. These might be quite different from the important historical events identified by the researcher, e.g. promulgation of certain key pieces of legislation might be critical to the state regulation of property but might not be widely known or applied in the community. Alternatively there may be key social-changing events in the life of the community not generally known by outsiders or recorded by previous researchers.
Comparative research using the findings of the DFID funded research project [add details] on the impact of land titling conducted in 2007.  Perhaps I could go into this in more detail and include their preliminary findings?

Findings will be written up in various formats, including policy reviews for submission to government.

Over a period of time it is expected that representatives of the research participants will engage directly with Leap in the Leap Learning Events and in this way encourage direct local engagement and participation in land tenure policy development and most importantly, to encourage confidence in local landowners to engage with government and Land Titles Commissioners when the latter are appointed to undertake Land Titles Adjustment investigations in their communities. It may be possible to encourage the emergence of local rights holder committees to represent the title holders in the event of titling interventions such as Land Titles Adjustments. This approach of direct community-state engagement is considered particularly important in the absence of any mediating NGO organisations working with these two communities on matters of land tenure. 

Added Value: Collaboration with Leap_________________________________________________
The project is of direct relevance to Leap’s central goals. The Leap Association is an action-based research programme broadly defined as a learning approach to increasing the security of tenure of poor and vulnerable people, in order to enhance their livelihoods and access to services and local economic development. 
Leap has evolved from an earlier focus on legal entity evaluation, particularly assessment of Communal Property Institutions (CPIs) in KwaZulu-Natal, into a national association for the advancement of tenure security through action research, learning and policy development. Leap has developed a conceptual framework and methodologies for the exploration of local land tenure arrangements and national policy frameworks based on participatory research methods and policy engagement. Leap has, for example, developed “indicators” for tenure security based on action research in rural contexts, which it now wants to extend to urban contexts. The emphasis is on practical engagement through conceptual understandings of local practice and how local practices articulate with national institutional frameworks. The land tenure focus necessarily embraces wider concerns such as land access, service delivery and infrastructure development and more recently, land markets. The ultimate objective is to broaden understanding of the relationship between these institutional issues and local economic development and, therefore, people’s livelihoods.

Leap has more recently begun participating in international forums on land tenure development in Less-developed Country (LDC) contexts, which include Africa and other continents where similar pressures and challenges concerning land tenure and poverty are felt.

The Leap Project was previously housed within the Midlands Rural Development Network (Midnet) but in 2006-7 re-housed itself as a Voluntary Association within in the Legal Resources Centre (LRC). Leap consists of a team of tenure practitioners, who work part-time on Leap projects, teaming up where possible or practicable with local NGO partners to further the objectives of both institutions.

The methodology above, however, outlines an intended course of action to promote the eventual direct engagement of community representatives in the Leap network. It is expected that over time representatives will be able to attend Leap learning events and articulate the issues without the mediating influence of the researcher. This will not be possible in the short term due to the diversity of interests in these communities and the need first to build a representative base, such as rights holders’ committees or something similar.
The project is synchronized with Leap’s action research objectives to advance understanding of tenure insecurity in South Africa and to spread the lessons of specific case study material in order to project the issues onto a wider screen for policy development in the interests of promoting tenure security for the poor.

Examples of current partnerships developed by Leap are:
· Msinga Project entitled “Imithetho yomhlaba yase Msinga” (“Land Laws of Msinga Project”) examining traditional practices and rural development in Weenen/Msinga area (a ‘deep’ rural area) in Kwazulu-Natal, with CAP Mdukatshani;  
· The Leap - Association for Water and Rural Development (AWARD) partnership on developing community based governance of wetlands in Craigieburn, within the Sand River Catchment, straddling Limpopo and Mpumalanga provinces, funded by the IDRC; 

· The Leap - Zibambeleni partnership, which aims to address tenure related problems that are hindering 15 land reform communities from accessing effective agricultural support and the government housing programme in the Muden area, Umvoti Municipality, KwaZulu-Natal, funded by the International Land Coalition (ILC).  

· The Leap - CALS (Centre for Applied Legal Studies) collaboration: for land access and tenure security in a context of inner city regeneration and evictions: the case of Johannesburg inner city – first phase to be funded by SHF

· the Leap - ARP (Alexandra Renewal Project) collaboration: for securing tenure and easing environmental burdens in Alexandra in the City of Johannesburg 

Summary of Objectives and expected results___________________________________________
Objectives
1. Evaluate the rationale, methods, outcome and impact of the application of the Land Titles Adjustment Act in Fingo Village as a lens to generally evaluate the problems of land titling. 
2. Explore tenure arrangements in Fingo Village (and potentially Rabula at a later stage in the project) in order to understand the current land tenure arrangements in relation to (a) local practices for access, holding and devolution of registered property; (b) spatial arrangements and subdivision; and (b) the formal legal framework in terms of which the state applies the common law and the following two statutes: The Titles Adjustment Act No 111 of 1993 and the Upgrading of Land Tenure Rights Act, No 112 of 1991 (ULTRA) 
3. Assess these arrangements 
i. movement towards or away from tenure security (use will be made of Leap indicators)

ii. likely reasons for the conclusions above

iii. implications of the above for state tenure institutions (legal and policy frameworks and land administration institutions) and implementation strategies
iv. livelihood strategies

v. service delivery and maintenance

vi. access to economy
4. Assist people to articulate their land rights and tenure arrangements and to document and assess these 

5. Share and compare findings

6. Understand the technical requirements and implications of registered title for land tenure reform generally and specifically the application of the Land Titles Adjustment Act no 111 of 1993 of and the Upgrading of Land Rights Act No 112 of 1991
7. Contribute to the Leap’s policy and practice objectives, in order to practically explore and recommend appropriate tenure arrangements in urban and rural contexts in discourse with other stakeholders, including government officials
8. Contribute to debates in both national and international land tenure networks regarding the implications of registered title in African contexts

9. Engage in alternative policy formulation to increase the benefits of holding land securely within more appropriate legally and socially recognised tenure arrangements

10. Propose more appropriate tenure and land management arrangements for the specific Eastern Cape case study sites, extrapolating these to other similar (or potentially similar) contexts 

11. Broaden participation in Leap’s learning objectives, namely, participation in Leap’s annual learning events to share lessons and methodologies and broaden the understanding of the local stakeholders in tenure security and related matters
12. Identify policy, legal and implementation obstacles to shifting negative impacts to positive impacts and lobby and advocate for changes as well as for recognition of a diversity of tenures .
Impact

It has already been stated that impact is of prime importance. The funding sought is therefore intended to spread benefit beyond the particular Leap projects sites. It is widely accepted that a case study approach is a highly effective means to establish the impact of current land tenure policies on the ground, and to analyse broader country problems through the lens of actual practice using empirical and participatory research methods in specific case study localities. Project participants have an immediate direct interest in the outcomes of the action research while Leap aims to use the findings to extrapolate the problems across a wider canvass. This project seeks to examine the problems of land registration through a range of lenses, in particular in the first stage, the Land Titles Adjustment Act, No 111 of 1993. Registration of property is of topical importance in that the South African government, as well as other African states, propose various forms of registration to address tenure insecurity. In the process of reconciling off-register tenures with registered title, inappropriate forms of holding and devolving land are sometimes proposed, due to inadequate understanding of local practices derived from long-standing vernacular systems that have adapted over time to changing political and socio-economic imperatives. 
The evidence from the preliminary research findings suggests that law reform should pay closer attention to existing norms and practices, and build on these rather than ignore and attempt to replace them. This in turn requires a critical examination of assumptions about the nature of current legal forms of registered ownership.

The scope and impact of the proposal is therefore aimed at a wider audience than the project stakeholders, though the aim of supporting the particular stakeholders concerned is also regarded as important. 

Approach

The proposed approach is one of collaborative learning and action research to broaden understanding about tenure security.  This understanding should be grounded in the reality of poor and vulnerable people. It should contextualise tenure within South Africa’s broad land management policy framework and enable people at multiple levels to engage productively to move practice towards appropriate tenure and land management arrangements in a range of urban and rural contexts, in this case, evaluating the actual and potential impact of land titling and registration on tenure security and livelihoods.
Main Activities and Deliverables__________________________________
	Year 1

	Activity
	Month

	
	1
	2
	3
	5
	6
	7
	8

	1. Inception Report
	
	
	
	
	
	
	

	1.1: Report from desk top study and existing findings: Fingo  Village
	
	
	
	
	
	
	

	1.2: Evaluate the methods employed by the state in applying

       the Land Titles Adjustment Act, No 111 of 1993
	
	
	
	
	
	
	

	1.3: Preliminary report and problem statement
	
	
	
	
	
	
	

	2: Key Informant Interviews
	
	
	
	
	
	
	

	2.1: Consultants
	
	
	
	
	
	
	

	2.2: Local Government
	
	
	
	
	
	
	

	2.3: Title holders
	
	
	
	
	
	
	

	2.4: Write up and integrate new findings
	
	
	
	
	
	
	

	3: Focus Group Discussions
	
	
	
	
	
	
	

	3.1: Identify groups and participants
	
	
	
	
	
	
	

	3.2: Arrange focus group schedules
	
	
	
	
	
	
	

	3.3:  Train a facilitator
	
	
	
	
	
	
	

	3.4: Conduct focus group discussions
	
	
	
	
	

	
	

	3.5: Write up results of focus group discussions;

       Integrate with existing report
	
	
	
	
	
	
	


	Year 2

	Activity
	Month

	
	1
	2
	3
	5
	6
	7
	8

	4. Present findings to community representatives
	
	
	
	
	
	
	

	4.1 Present findings in case study areas
	
	
	
	
	
	
	

	4.2  Incorporate responses
	
	
	
	
	
	
	

	5. Present findings in tenure networks
	
	
	
	
	
	
	

	5.1 Present findings within LEAP framework (learning events, workshops, paper) 
	
	
	
	
	
	
	

	5.2  Present findings in other appropriate forums, e.g. PLAAS, NGOs, funder(s)
	
	
	
	
	
	
	

	6. Engage with government stakeholders
	
	
	
	
	
	
	

	6.1  Discuss findings with key stakeholders in DLA
	
	
	
	
	
	
	

	6.2  Discuss findings with key stakeholders in local government
	
	
	
	
	
	
	

	7.  Refine analysis
	
	
	
	
	
	
	

	7.1  Re-visit findings in relation to responses from above
	
	
	
	
	
	
	

	7.2  Refine analysis
	
	
	
	
	
	
	

	6  Frame recommendations for alternative remedies
	
	
	
	
	
	
	

	6.1  Preliminary recommendations
	
	
	
	
	
	
	

	6.2  Consultation: Leap partners and associates on proposals
	
	
	
	
	
	
	

	6.3  Consultation:  DLA and local government
	
	
	
	
	
	
	

	6.4 Report on recommendations to all stakeholders and funders
	
	
	
	
	
	
	


� A Deeds Office search will verify the exact number of title deeds that are not current.


� Parts of which have been repealed. The remainder is in the process of repeal.





