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Natural resources management in the former Bantustans was effected through the Traditional Authorities. This system, deeply resented, has been contested following the political changes of 1994. Today, while their political status is increasing, they are variously effective and contested at local level – but in many instances have lost authority and capacity and support of government structures to play an effective role in natural resource management. Whilst a range of formal systems and statutes exist to draw on in support of natural resources management this has not resulted in good governance in these communal lands. Confusion as to authority and mandate exists, and there are many reports of increasing problems with natural resources in communal areas being unsustainably utilised by outsiders and local people, sometimes in the name of development and job creation. Two new pieces of legislation have direct bearing on local level governance of natural resources: the Communal Land Rights Act (11 of 2004; CLRA) and the Traditional Leadership & Governance Framework Amendment Act (41 of 2003; TLGFA) and. The first seeks to transfer title to the ‘community’ through the establishment of a Land Administration Committee (LAC), and effectively to codify governance of community rules. The second makes provision for the supposed transformation of Traditional Authorities to become Traditional Councils, and specifically for these councils to act as LACs. Major concerns with these Acts lies both in their conception which is not taking realistic account of local realities, and with the whether these Acts implementable, and whether there is any commitment to their being implemented in the spirit in which they written. The concern is that the result will be in increased tenure security for vulnerable people, the effective creation of new tier of government and weak natural resource management and thus the undermining of the livelihoods of some of the most vulnerable people in rural communal areas.
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1. 
Introduction and purpose

This review presents an analysis of legislative in relation to natural resource governance (with an emphasis on water) in communal areas of South Africa. Communal lands, comprising the former Bantustans of South Africa, constituted some 13% of the country but accommodate some 85% of the population (see Figure 1).
The purpose is as follows. 

· Firstly, to seek clarity on the institutional functions for natural resources management (NRM) specifically within communal lands. A component of this is to attempts to answer the question: where does the authority for NRM derived from?

· Secondly, to clarify the rights and responsibilities (if any) of the proposed institutions for communal areas with regard to NRM. To see to what extent these derive from two new pieces of legislation that pertain to communal area: Traditional Leadership & Governance Framework Amendment Act (41 of 2003; TLGFA) and the Communal Land Rights Act (11 of 2004; CLRA).
This review will provide an overview of the rationale for this aspect of the work. This will be followed by a brief historical overview of the management of natural resources in communal areas during the apartheid era. Flowing from this is a discussion of NRM in transition from a legislative and planning perspective. The chapter concludes with some comments on the future of NRM within this new legislative environment in communal lands.

2. 
Background and rationale
The extensive range of institutions that govern natural resources – from international law to local rules – are rarely uniquely present. Rather a range of overlapping, and evolving rules gives rise to a nuanced and context-specific natural resource management regime. In the communal lands of South Africa, NRM is governed by a set of western-style statutes as well as local-level rules and practices (collectively referred to as customary rules in this report). Indeed, one often looks to the formal statutes for answers to how natural resources should or can be managed and then comes the realization that in communal lands, what happens in reality is quite different. As we argue, we cannot ignore these local rules for in many cases not only are they the de facto governance system but, in the absence of state capacity, they are the only system. 

Overlaid on this legal ‘pluralism’ is a state and society that is in transition. This means that policies and statutes, together with associated planning instruments, are changing. Included in this changing landscape is a land reform programme - including restitution, redistribution and tenure reform - which will bring with it changes to governance and management. Added to this are attitudinal shifts in the communities whose livelihoods depend directly on natural resources. This complex and dynamic societal and institutional landscape makes understanding where authority for NRM might lie (both in theory and in practice) difficult to fathom. Nonetheless, no review would be complete without at least a description of this landscape. This is because it is these very statutes that are meant to provide an enabling framework for action, but the question is: do they? In this regard, we ask the following question from the review: do the policies and statutes provide the enabling environment from which can be derived meaningful, appropriate and sustainable natural resource governance in communal areas? 
3. 
The changing face of natural resource management in communal areas: From apartheid through to present
Most of the following account emerges from work done in the Bushbuckridge area of the eastern Lowveld of South Africa but the patterns are generally true for most communal areas (Shackleton et al. 1995; Pollard et al. 1998; Pollard & du Toit 2005). A number of issues are described below: land allocation, woodland management and wetland management. 

Under apartheid, land was demarcated, allocated and verified through a mix of customary and bureaucratic practices, in which agricultural officers, Tribal Authorities and magistrates all played a role. The tenure for homesteads, and sometimes fields, was run officially as a permit system, evidenced through the Permission to Occupy, or PTO certificate, All such permit systems were officially prohibited after 1994, but have continued in some form, in many areas. Today, land administration reform is both behind schedule and contested, such that the authority for it is unclear. In some cases Local Government officials are of the opinion that they can allocate land although this is not legally the case. 

Likewise, the protection and use of natural resources in the communal lands was effected largely through the chiefs, often with strong support from government officials, such as the department of agriculture extension staff. Certain species such as marula were protected under a blanket prohibition. For other species, harvesting was controlled through a permit system. Transgressions, monitored through a system of induna ‘police’, were dealt with through fines. Since revenue went directly to the tribal authority which had limited funds, there was a very real interest in apprehending transgressors. This is borne out by a discussion with Collen, an old resident of the communal lands:

In 1987 I used to go to the bookkeeper of the Tribal Authority and pay R5. He would give me a letter. With this letter I could chop wood for one month. This would come to about 6 loads. You could also get a letter for R2 which would allow you to chop for 2 weeks and another letter for R10 would allow you to chop for 5 weeks. If you got caught without a letter by the Chief’s Police you would have to go and pay a fine. But now it is no longer necessary to get a letter because they say the wood is finished. Now we buy wood by bakkie (truck) load from a supplier. It costs me R200. Sometimes, when I have no money, I go with my children Surprise and Kelego and cut wood near the river. 

As with most natural resources in the communal lands, the protection and use of wetlands was largely effected through chiefs and indunas and the “’tribal police”. Some grey areas did exist however in terms of subsistence agriculture, since theoretically it was illegal to farms in wetlands (Conservation of Agricultural Resources Act, 1983). Nonetheless, communities have reported that previously it was the chief who allocated land (Pollard et al. 2005).
 The situation with regard to the harvesting of reeds is somewhat clearer in that the chief would declare the season open (normally toward the end of April). Only then would harvest commence, lest transgressions bring wind and drought (the role of spiritual sanctions is interesting and not well understood). It is less clear however, who conferred rights of use – possibly there were sufficient resources for this not to be an issue at a local level. 

With the political changes of 1994, the power and authority of Tribal Authorities was challenged. In most cases this was not a direct challenge to ‘tradition’ and traditional governance in itself, but rather to individuals who, regarded as lackeys of the apartheid regime, were seen to have propped up a detested system. Accordingly, since Tribal Authorities comprised the administrative arm for NRM, this system has largely collapsed. This has been blamed, in part, for the governance vacuum that now exists in many rural, communal areas and the transformation of a common-property regime to one of open access (see for example Shackleton et al. 1995; Kepe 1997; Cousins and Claassens 2004; Pollard et al. 2005). For example, villagers in the Bushbuckridge Municipality complain that neighbouring woodlands are being harvested with impunity by entrepreneurs from as far afield as Gauteng, often by force. For them, there is seemingly little recourse. In wetlands, with the fencing of plots in wetlands to protect crops from cattle, these common-property resources have effectively been privatised. Moreover people are now noting that ‘outsiders’ (i.e. people from other villages not directly adjacent to a wetland) are not only disregarding seasonal regulations around harvesting but show no regard for what is regarded as a ‘local’ resource. Clearly this situation raises a range of questions:
· What, if any, security of tenure over common-property resources exists?

· Whose responsibility is it to set norms and standards and regulations of rights of access? This applies to both local-level rules, and the issue of what if any legislative support exists for this?

Understanding varies between officials but all agree that the situation in communal lands is unclear. For example, a DWAF official interviewed stated that the general rule of ‘no chopping without permission still applies’. In most areas licencing and enforcement are not occurring. When questioned why departmental officials noted that with the incorporation of homelands into South Africa a number of procedures had not been carried forward and adequate practices still needed to be developed for communal land. They also remarked that ‘communal lands are a grey area and with the eroding of traditional authority powers there are some serious problems for law enforcement’.
4. 
Natural resource management in transition: Overview of the policy and planning environment and changing roles and responsibilities
This section provides a brief overview of the various policies that have bearing on NRM in communal area. Importantly it introduces the two new pieces of legislation (CLRA and TLGFA) that have a direct and profound relevance for common property resources in communal areas. The formal functions of various institutions are also summarised, including those of local government and traditional leadership – two important players in communal lands.

4.1
Policies and legislation that regulate activities impacting on natural resources

A detailed discussion of the legislation pertaining to natural resources and the environment is beyond the scope of this document since it has been adequately dealt with in numerous texts. Indeed, the multitude of documents examining ‘legislation’ that have emerged in South Africa in the last seven years indicate the need to understand the different statutes and their implications for natural resources and their sustainability. Much of this (and the attendant confusion) reflects the fact that no single piece of legislation governs natural resources management. For example, an exhaustive study on land tenure and the environment by DLA/DANCED (2001), details a host of relevant laws Both the Mpumalanga (2001) and Limpopo (2001) provincial Environmental Management Plans tabulate important statutes for environmental planning. Lizamore (2000) lists aspects of the legislation that are relevant to wetlands and Winstanley (2000) integrates various laws around the theme of wetland rehabilitation. Muzibuko & Pegram (2004) provide a comprehensive overview of issues related to co-operative governance between Catchment Management Agencies and Local Government. Thorough reviews of the implications of the new CLRA for rural livelihoods and common-property regimes are provided by various authors (Cousins & Hornby, 2002; Cousins & Claasens, 2004). Most recently a document addressing Constitutional and National Legislation Relevant to Environmental Protection in Land Reform is being prepared currently (McClean 2007).
Given the availability of relevant literature, the aim is not to provide an exhaustive narrative on legislation but rather to summarise the purpose of these key statutes (Table 1). More importantly perhaps for the purposes of this report are the new statutes regarding roles and responsibilities within communal lands. These are dealt with in greater depth in Section 4.2.
The Constitution

No discussion of the legislative framework regarding natural resources and livelihoods would be complete without mention of South Africa’s Constitution (Act 108, 1996) and the environmental rights contained therein (Box 1). Specifically, it places obligations on the state to enforce and guarantee these rights. These obligations are placed on all three levels of government. Since the Constitution operates both vertically and horizontally, landowners are therefore obliged to ensure that their activities do not infringe on the rights of others. In such cases, individuals or organizations may compel government or actors involved to enforce them.

The environment is an area of concurrent national and provincial competence and therefore both may make and administer laws affecting natural resources. Water on the other hand is a national resource with national government as its custodian responsible for its management. 

	Box 1 

Environmental rights enshrined in the Constitution

Chapter 2 Section 24:

Everyone has the right:

a) to an environment that is not harmful to their health or well being and,

b) to have the environment protected for the benefit of present and future generation, through reasonable legislative and other measures that:

· prevent pollution and ecological degradation;

· promote conservation; and 

· secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development 


The South African Constitution is underpinned by a number of principles that have important bearing on the governance and management of natural resources. It is from these principles that various legislative instruments that govern resources management are derived. The relevant principles are equity, the right to a healthy environment, a commitment to land reform (i.e. property-rights), the right to water and food, the right to access information and to turn to the courts regarding infringements of rights. 
Overarching and sector specific legislation

As stated earlier there is no doubt that some confusion arises from the fact that activities that impact on the environment (such as roads, mining, changing land-use, water abstraction) are controlled by both overarching and key provisions of South African policy and law as well as sector-specific legislation. The overarching and key provisions are dealt with in Table 1. This indicates that there is certainly is sufficient legislation from which the authority to protect and manage the environment can be derived. 

In particular, the National Environmental Management Act (NEMA, 1998), together with the new Environmental Impact Regulations (2006) imposes duties on (a) owners, or (b) people in control or (c) people who have rights to use the land, so that responsibility for lawful land use and management is not linked to ownership. Problems around the enforcement of environmental law (which is reportedly even weaker in the ex-homelands than elsewhere) has as much to do with the lack of departmental capacity as with any shortcoming in the local institutions. There is every indication that in these areas this situation will remain thus for a long time to come. 

Table 1: 

Summary of environmental protection legislation that is relevant to land reform

From Pollard & du Toit (2005); McClean (2007) 

	Act
	Purpose

	National Environmental Management Act NEMA (107 of 1998)
	Seeks to provide for cooperative environmental governance by establishing principles for decision-making on matters affecting the environment, institutions that will promote cooperative governance and procedures for coordinating environmental functions exercised by organs of state. It further seeks to provide for certain aspects of the administration and enforcement of other environmental management laws.

	Environmental Conservation Act ECA (73 of 1989)
	The ECA seeks to provide for the effective protection and controlled utilization of the environment. A powerful instrument is that of environmental impact assessment or EIA (note amendment in 2006).

	NEMA: Biodiversity Act (10 of 2004)
	The statute recognises the State’s obligation to manage, conserve and sustain biodiversity and its components and genetic resources.

	NEMA: Protected Areas Act (57 of 2003)
	The Protected Areas Act creates a national system of protected areas in order to protect and conserve ecologically viable areas representative of biodiversity in the country. It further seeks to achieve cooperative environmental governance and to promote sustainable and equitable utilisation and community participation.

	Conservation of Agricultural Resources Act (CARA- 43 of 83)

	CARA seeks to provide for the conservation of natural agricultural resources by maintaining the production potential of land, combating and preventing erosion and weakening or destruction of water resources, protecting vegetation and combating weeds and invader plant species.

	National Water Act (36 of 1998)
	The statute’s overall purpose is to ensure that South Africa’s water resources are protected, used and managed in ways which take into account a number of factors, including inter-generational equity, equitable access, redressing the results of past racial and gender discrimination, promoting sustainable and beneficial use, facilitating social and economic development, and provided for water quality and environmental protection.

	Marine Living Resources Act (18 of 1998)
	To provide for the conservation of the marine ecosystem, the long-term sustainable and equitable utilisation of marine living resources and orderly, fair and equitable access to exploitation, utilisation and protection of certain marine resources.

	National Forests Act (84 of 1998)
	The National Forests Act seeks to promote the sustainable management and development of forests for the benefit of all, to restructure forestry in State forests, to protect certain forests and trees, to promote community forestry and greater participation in all aspects of forestry activities, and to “promote the sustainable use of forests for environmental, economic, educational, recreational, cultural, health and spiritual purposes”.

	National Veld and Forest Fire Act (101 of 1998)
	The purpose of the National Veld and Forest Fire Act is to prevent and combat veld, forest and mountain fires, and establishes a variety of institutions, methods and practices for achieving this purpose.

	Mineral and Petroleum Resources Development Act (28 of 2002)
	The MPRDA has a number of diverse objects, including: promoting equitable access to mineral and petroleum resources; promoting economic growth and resource development; providing for security of tenure; giving effect to the “environmental right” contained in South Africa’s constitution.


4.2
Institutions: Their powers and responsibilities 
The development and implementation of policy and legislation is a complex process with a wide spectrum of institutions and organs of state involved. We provide an overview of the structures that might have an impact on the attempts to harmonise NRM practices at a catchment level.

A. National government
National government is the highest authority in respect of policy generation, regulation of implementation and co-ordination of activities within the provinces. Chapter 3 of the Constitution sets out the responsibilities of national government. Parliament has two components: the National Assembly and the National Council of Provinces (NCOP). These two components meet regularly to ensure that national and provincial functions are coordinated. 

B. Provincial government 

	 Legislative powers of provincial government include:

· agriculture 

· cultural affairs 

· environment 

· health services 

· housing 

· nature conservation 

· police services 

· public transport 

· regional planning and development 

· road-traffic regulation 

· tourism 

· trade and industrial promotion 

· traditional authorities 

· urban and rural development 

· welfare services. 


According to the Constitution, provinces may have legislative and executive powers that they share with national government. The realm of legislative powers is shown in the box. 

C. Local government: Municipalities

The Constitution provides for three categories of municipalities: Category A municipality (metropolitan municipalities), Category B (local municipalities), and Category C (district areas or municipalities). 

As stated earlier, local government are now seen as important agents of delivery. However, areas of jurisdiction, or wards, are new and there is frequently tension between traditional areas of jurisdiction and the new democratic demarcations.

D. Traditional leadership

Traditional leadership is operative in land held under communal tenure. Generally it consists of Chief and his indunas who administer customary laws, supported by a traditional court of elders. With the incorporation of the former-homelands into South Africa, the role of traditional leadership has been contested but politically it has been incorporated into democratic structures. Chapter 12 of the Constitution recognizes the “institution, status and role of traditional leadership, according to customary law”, but this recognition is subject to the Constitution. Section 81 of the Local Government: Municipal Structures Act (Act 117 of 1998) was amended during 2000, providing enhanced representation of traditional leaders in municipal councils. 

E. Statutory and non-statutory bodies 

Law frequently requires the establishment of specially designated bodies to carry out defined functions. The bodies, which may be statutory or non-statutory, have an important harmonizing function as they are frequently multi sectoral and represent a range of stakeholders and interest groups. Examples include:

· Catchment Management Agencies, Catchment Management Committees and For a and Water User associations: management of water resources

· Integrated Development Planning (IDP) fora: Integrated planning for local government

· Community Development For a (CDF): facilitate community participation in development

· Ward Committees: community participation in local government

· Land Administration Committees (LAC): make decisions regarding land administration on communal lands on behalf of communities

· Communal Property Associations (CPA): statutory institutions associated with representing communities and their communally held assets on communal land.

Table 2:

Summary of key roles and responsibilities of various structures
	Structure
	Roles and responsibilities

	National government
	National government is the highest authority with the most legislative powers (Constitution).

· It has the power to amend the Constitution and pass legislation on any matters

· It may also assign powers to any legislative body in any sphere of government (except to amend the Constitution)

· Implement national legislation

· Develop and implement national policy 

· Coordinate function of the various department s and administrations

· Preparing initial legislation

· Carry out the functions set out by the constitution

	Provincial government
	· To pass legislation on certain issues (listed in schedule 4 & 5 of the constitution)

· To pass legislation on matters as requested by the national assembly

· To implement national legislation at a provincial level

· Administration of the provinces 

· Developing and implementing provincial policy

· Co-coordinating the functions within provinces

· Performing functions as required by national assembly

· Appoint commissions of inquiry

	Local Government
	· To provide services to communities in a sustainable manner

· To promote social and economic development

· To promote a safe and healthy environment

· To encourage community involvement in issues of governance

· Develop and implement bylaws

· Impose and collect rates and taxes

· Raising of loans for various schemes and projects

· To budget and plan 

	Traditional leadership
	This has been a highly contested area as TA’s felt that they were taken to be subservient to Provincial and Local Government. The White paper on Local Government sets out the role and relationship between traditional leaders and elected local government. Traditional councils and/or traditional leaders are to be involved in activities relating to:

· arts and culture;

· land administration;

· agriculture;

· health;

· welfare;

· the administration of justice;

· safety and security;

· the registration of births, deaths and customary marriages;

· environment;

· tourism;

· disaster management;

· the management of natural resources; and

· the dissemination of information relating to government policies 

	Statutory and non-statutory bodies
	· To make decisions regarding planning and equitable resource allocation

· community representation and requests for access and use of resources and land

· Mediate conflict and resolve tensions arising out of communal property

· Set norms and standards for access to resources and maintenance of healthy ecosystems


The role of local government and Traditional Authorities in NRM

A recent study in Bushbuckridge (Pollard & du Toit 2005) examined the perception that some Local Government councilors had that it was their role to regulate natural resources in their ward. However, this is not the case, and under the new legislation neither Local Government nor the Traditional Authorities or TA’s, are directly responsible for NRM as their primary function (W. Ovens pers. comm., and Table 3). The key function of (a) LG is one of service delivery and, (b) that of traditional leadership is focused on customary law, and is otherwise largely facilitatory in nature. This is in itself a grey area in that through the use of the words ‘promote’, ‘assist’, ‘support’, ‘recommend’. None of these actually confer authority. Under the new CLRA (2004) however, a traditional council can be established as a Land Administration Committee in which case they have - by implication - a role in NRM (see following section). Taking this one step further, the final point under ‘functions’ - performing the functions conferred by customary law, customs and statutory – may also be interpreted to mean regulating natural resources but this is unsatisfactorily vague. Moreover, this does not offer solutions where there may be no traditional councils.

Table 3

A summary of the key functions of local government and traditional leadership with regard to NRM and the environment

	Local Government
	Traditional leadership

	Constitution
	Functions of traditional councils 

S 35 4. (1)

	The objects of local government are to-

a) provide democratic & accountable government for local communities;

b) ensure the provision of services to communities in a sustainable manner;

c) promote social and economic development;

d) promote a safe and healthy environment; 
e) encourage the involvement of communities and community organisations in the matters of local government.
	

	Roles and responsibilities (Municipal Systems Act 2000; S 4(2))
	Roles and responsibilities (CLRA 2004; S 21(4)

	The council of a municipality… has the duty to:

· provide, without favour or prejudice, democratic and accountable government;

· encourage the involvement of the local community;

· strive to ensure that municipal services are provided to the local community in a financially and environmentally sustainable manner;
	Traditional council can act as a land administration committee. Functions:

· Administering affairs of the traditional community in accordance with customs and tradition;

· assisting, supporting and guiding traditional leaders in the performance of their functions; 

· supporting municipalities in identification of community needs;

· facilitating involvement of the traditional community in the development or amendment of the integrated development plan of a municipality in whose area that community resides;

· recommending… appropriate interventions to government that will contribute to development and service delivery within the area of jurisdiction of the traditional council;

· participating in development of policy& legislation at local level;

· participating in development programmes of municipalities and of provincial & national spheres of government;

· promoting ideals of co-operative governance, integrated development planning, sustainable development & service delivery;

· promoting indigenous knowledge systems for sustainable development and disaster management; 

· alerting any relevant municipality to any hazard or calamity that threatens the area of jurisdiction 

· sharing information & co-operating with other traditional councils

· performing the functions conferred by customary law
, customs and statutory (emphasis added)


	Executive and legislative authority S11(2) 
	Relationship with LG (S 4(3) of TLGFA 2003)

	…promote a safe and healthy environment in the municipality: 
	a) co-operate with any relevant ward committee established in terms of section 73 of the Local Government: Municipal Structures Act, 1998 (Act No. 117 of 1998);

	Chapter 8 
	

	Municipal services must be ..(d) be environmentally sustainable; 
	


Having noted this, both structures are an important and integral part of ensuring that the constitutional and statutory mandates to a healthy environment and sustainable livelihoods (present and future) are met. It is clear then that co-operative governance is essential with a range of planning and strategic instruments acting as the integrator of co-operative efforts (such as the Integrated Development Plans with the Spatial Development Frameworks, Land Use Management Systems, Environmental Management Plans, Water Services Plans and so on).

Although Local Government does not have powers of authority, they interface with NRM as a mediator and representative of the community, as does the TA, which may more easily represent concerns to the local DEAT, DWAF or SAPS office. Currently, what is far less clear is the role of the TA in terms of granting permission to use natural resources. 
4.3 
Recent changes: Legislative changes pertaining to communal lands and implications for natural resource management

As noted earlier, following democratization after 1994, the Tribal Authority control over land and natural resources weakened significantly. This system, albeit one that was associated with the apartheid regime, was nonetheless one that residents understood. With transformation, various bodies such as Local Government, ward councilors, provincial departmental staff and at times even the general populace all lay claim to the administration of norms and standards regarding natural resources and their use (Pollard & du Toit 2005). In reality however, the ‘environment’ is regarded as less important than service delivery so that very little happens on the ground. The insecurity created by ambiguity, confusion and uncertainty creates an environment ripe for opportunism by some. Today, a decade on, land tenure in South Africa is regarded by many to be in disarray. Since land tenure
 is intimately linked to natural resource use and management, one of the consequences of this has been the dissolution of systems (albeit state-controlled) for natural resource governance. 

In 2003 and 2004 two national laws - designed to go hand in hand – were enacted: the Traditional Leadership and Governance Framework Amendment Act (41 of 2003) (TLGFA); and the Communal Land Rights Act (11 of 2004) (CLRA). These two acts are intended to impact on how rural people living in communal areas hold land rights and how those rights are administered. The stated intention of government, through these two laws, is to:

· secure property rights, especially in the ex-homelands; 
· facilitate development;

· extend democracy through balancing recognition of customary practices while transforming them; and 
· ensure sustainable land use into the future. 
By extension this should result in better management of the natural resources, including wetlands, reeds, trees, grasses and soil. However, the evolution of these policies has been controversial. The Communal Land Rights Bill was hotly contested throughout its many drafts. Perhaps most controversially, last minute changes were made just prior to the elections to provide that Traditional Councils (set up under the TGLFA) would become Land Administration Committees. Thus they would represent communities “as owners of communal land” and have the power to allocate and register “new order” rights in communal land. 

What the new Acts seek to do

The following table (Table 2) provides a summary of the objectives of each act.

Table 2

Main purposes of the two key acts that pertain to communal lands in South Africa
	Communal Land Rights Act (11 of 2004)

	Some key purposes of this law are: 

· to provide for legal security of tenure by transferring communal land to communities; 

· democratic administration of communal land; and 

· co-operative performance of municipal functions on communal land. 

The Act provides that the Minister of Land Affairs may vest title of such land in “communities”, who will own the land as “juristic persons” governed by registered community rules. The Act applies to state land in the ex-homeland provinces, and all land reform land. 

	Traditional Leadership and Governance Framework Amendment Act (41 of 2003) 

	A key purpose is to set out a national framework for traditional leadership in a democratic South Africa. It provides for recognition of “traditional communities” and “traditional councils”, while also setting in motion processes that integrate these into the emerging, aspiring, modern democracy of South Africa. The TLGFA requires that these traditional institutions conform to the principles of democracy and gender equality. It seeks to clarify community boundaries and traditional leadership boundaries of jurisdiction, which sets the basis for creating institutional clarity in relation to the authority and role of traditional leadership (and for transferring land to them under the CLRA.) 


What institutional arrangements are being proposed by CLRA and TLGFA 

The CLRA enables the registration of communities as juristic personalities so that they can become legal land owners. ‘Community’ is defined as ‘a group of people whose rights to land are derived from shared rules determining access to land held in common by such group’. Apparently, the total number of existing tribal authorities (892) is what will define a ‘community’ (Legal Resources Centre, 2005).
The CLRA envisages converting the existing ‘old order’ rights (such as Permission to Occupy Certificates
) to new order rights and registered, in the name of a ‘community or person’. The Act envisages that title will be transferred to the community as a whole, whilst new order rights, (which are not equivalent to title, but would be registered in the Deeds Registry) will be vested in ‘persons’. It specifically states that if old order rights are in a man’s name, but are in use shared by spouses, the new order right will be registered in the names of all spouses, whatever the form of marriage is. 

A number of steps, described briefly below, are envisaged as part of the process.

Land Rights Enquiry and determination by the Minister

Before any registration or transfer of land or rights, the Minister appoints a land rights enquirer to carry out a land rights enquiry to find out which communities and individuals already use and have rights over which land, and what kind of rights these are. This is important because in theory, this is when the common-property regime would be identified. The Minister then determines the location and extent of land to be transferred, and to whom it is transferred. It may all be transferred to the community or some may be subdivided and transferred to persons and some to the state. The Minister also determines when old order rights should be cancelled, and the holder awarded comparable redress. 

Transfer and registration of communal land

Once the Minister has made a determination, the minister must:

· transfer the ownership of the land to the community;
· have a communal general plan prepared and approved;
· have this plan registered and have a communal land register opened;
· transfer the new order rights, via a Deed of Communal Land Right, to the person or persons entitled to them.

New order rights are registered in the name of the community or person/s entitled to the land in terms of CLRA and the community rules. Any new allocations of rights that take place after the opening of the register must be registered. 

Community rules

All communities whose land is registered under CLRA must have a set of community rules, which set out the administration and land use by the community as land owner. Again, this is important because in theory, this is when the common-property regime would be registered. The rules can deal with almost any issue such as the powers of the Land Administration Committee, how this committee is chosen, how land is used and whether land can be sold or not. These rules are binding on the community, and are registered by the Director-General. 

Land Administration 

Before land is transferred to a community a Land Administration Committee (LAC) must be established. Again, this is important because in theory, this is where authority for natural resource management would sit. The LAC will represent the community and can act as the owner of the land as long as they act according to the community rules. They are responsible for establishing and maintaining the register and records of land rights and transactions. Also, they are responsible for safeguarding the interests of the people in their land, and for liaison with the municipality and departments regarding services and planning and development of the land. 

The Act states in section 21 (2) that “If a community has a recognised Traditional Council the …LAC …may (emphasis added) be exercised and performed by such council”. In section 22 the composition is said to be determined by community rules as well as needing to meet a number of prescriptions, including that the members of the LAC must be elected in the prescribed manner and must not be persons holding any traditional leadership positions, but this is subject to section 21 (2). This was a very controversial aspect of the Act, changed in its final version, seemingly to meet the demands of traditional authorities that they retain functions of land administration. 

The Minister will also appoint a Land Rights Board, probably one in each province, to advise her and to monitor implementation of the CLRA. 

Implementation
Implementation of the TGLFA is underway in all 5 provinces that it pertains to. CLRA has not yet started. The DLA stated that first the TLGFA needs to be implemented before CLRA can start. Then regulations for CLRA, which are still being finalised, need to go to provincial DLA offices, which will then each develop a plan for implementation. DLA has said it intends starting implementation in mid 2007. This is despite the Constitutional Court Challenge that is underway.

What are the major concerns related to these statutes and what does this mean for natural resource management?
These two pieces of legislation are tightly linked, and are also controversial. In this regard, two major concerns are evident. The DLA itself has said that the CLRA is not to be implemented until Traditional Councils are in place, thus CLRA’s implementation is predicated on the successful execution of the TLGFA. The provision regarding Traditional Councils acting as Land Administration Committees was seen at the time by some observers as a last-minute inclusion resulting from a back-room political deal in the context of the TGLFA, to accommodate traditional leaders in the run-up to a national election.
Since these two laws will directly engage the property regime of communal areas of South Africa, they will have direct bearing on the management of common property resources. However without the details of regulations (which detail processes and procedures and give clarity of interpretation), and implementation plans (which then give a picture of capacity and therefore likely scale and timing of implementation), any substantive analysis is difficult at this stage. The following discussion thus highlights some general comments and issues – based of necessity on assumptions but informed by experiences of working with communities and social dynamics as well as legal reforms in this country.

Perhaps the most fundamental concern is that of how ‘communities’ will be defined and therefore at what scale representation, participation and the derived community rules will be developed. Given the nested nature of customary land tenure it is not obvious to practitioners and scholars what the scale of this should be. Senior government officials have stated that in the ex-homelands they view those areas under the jurisdiction of Tribal Authorities, headed by chiefs, as such ‘communities’.
 This matches the operation of the TGLFA. These areas typically have populations of between 10 000 and 20 000, comprising a great many wards and villages. The processes envisaged around community rules and decision making are to be spelled out in regulations, but it does seem a dauntingly large group from which to have meaningful participation. The problem of representation - with many people having been placed under the jurisdiction of chiefs and Tribal Authorities that they had no previous connection to - is not addressed. Recent and ongoing experiences of the Makuleke indicate just how acrimonious and problematic this may be (B. Tapello, PLAAS, Univ. Western Cape, pers. comm.).
Currently under the TLGFA ‘elections” have started for transforming Traditional Authorities into Traditional Councils. The general population has no understanding of this law or process. There is almost no knowledge of CLRA either. Even assuming a basic understanding, in perusing the legislation, one sees few opportunities provided for affected communities to participate in making key decisions within CLRA, or to challenge them. The best they can do is “participate” in the Land Rights Enquiry that precedes the Minister’s decision. However the terms of participation in a Land Rights Enquiry are not spelled out.

In addition to the aforementioned concerns, many of the critiques relate to capacity. While strengthening land administration through a system of registration of rights could be positive, if there is insufficient capacity and administrative support for registration to be accessible and simple, such registration will not be kept up to date. At best then the system will be meaningless; at worst it creates more ambiguity and weakens rights and tenure security. This has been seen areas in freehold areas where title is not kept updated. Here people lose rights through legal processes that do not reflect a local understanding of rights to land based on more customary principles. 

These concerns are equally true for other laws. Despite for example the fact that NEMA imposes duties on owner or people in control or people who have rights to use the land
, problems around the enforcement of environmental law (which is even weaker in the ex-homelands than elsewhere) abound. This has as much to do with the lack of departmental capacity as with any shortcoming in the local institutions and there is every indication that in these areas this situation will remain for a long time to come. Moreover the intersection with other law needs a more considered examination. A number of specific functions that relate directly to natural resources management fall under the ambit of other laws and authorities which would need to specifically delegate functions to the local level (to either Traditional Councils or Land Administration Committees or some other body) with respect to specific resources. Planning processes regarding land use and management require focus (see Pollard & du Toit 2005), and more clarity regarding land management roles, functions and authorities is needed. 

The implementation of CLRA could perhaps provide the opportunity to clarify institutional functions. For example, the setting of community rules could provide people the chance to think through natural resources management, and the development of the communal general plan could provide a land use planning tool. However, this would require capacity in terms of numbers and skills that are unlikely to be available for the task. With fundamental issues of scale and nesting unresolved, and conflicts likely to be high, the possibility of success recedes further. Where there is an opportunity for intensive, highly skilled work this may be achieved, but on a wide scale this is not likely. The current approaches to implementing the TLGFA and the Provincial Acts show no commitment to a careful, community-centred or developmental process. A major concern therefore is that the task at hand through CLRA is enormous – larger in scale than the current land reform, and realistically, capacity and resources will simply not be available for high quality processes. 

The scale of the tasks of the LAC will depend on the scale of the ‘communities’ that become owners of their land. The liaison with municipal and departmental bodies, the linking with development plans, the tasks of setting up and then maintaining land registers, let alone those of natural resource management, will take time and capacity. Purely voluntary bodies will not be able to manage this – and how they may be remunerated is not dealt with at all. Of course Traditional Authorities do have some remuneration and some administrative staff – which may indicate that they will be the preferred LACs.

Finally, it is useful to note that until the requirements of CLRA are fulfilled, people’s existing land and natural resource tenure rights are protected through IPILRA (Prof. B. Cousins, UWC, Plaas, pers. comm.). In many areas this vests some authority in the Tribal Authorities, who are supposed to consult with their communities before any such rights are alienated. Natural resource protection is required by the Constitution, and the TLGFA of 2003 (see Table 2) describes Traditional Councils as having a role to play in natural resource management, rather than having authority to undertake this, although it could theoretically be devolved to them by statute or a formal agreement.

4.4 
Conclusions
The former arrangements for dealing with common-property resources, administered through the chief and his indunas have all but collapsed, tending to a system of open access.

The thinking is that clearer land rights for the people that live in the ex-homelands, clearer authority over land and thus over the land-related natural resources, could lead to less conflict and abuse of natural resources. However it would be naïve to think this will happen without suitable capacity to manage these resources, and institutional alignment and support to the authority.
As explained above, the CLRA and TLGFA, in tandem, seek to change and clarify the property regime on communal areas, and the institutional environment in which this property regime operates. Currently the land of the ex-homelands is legally owned by the state. However there is more than one recognised system of authority regarding this land, such as the national Department of Land Affairs, Provincial departments dealing with housing, local government and land administration, Municipalities, Tribal Authorities/Councils or one or more local community structures. Currently different segments of a community, or even one individual or household, may appeal to different authorities for intervention. There is currently little clarity about who has what rights, who has what authority over land, and where to go for resolution of land related problems or conflicts or abuses. In most provinces nobody has the legal power to allocate land rights, and there is no budget or staff to survey sites, maintain grazing camps, enforce dipping regimes or control the plunder of common property resources such as medicinal herbs and forests. Double and disputed land allocations are the order of the day, illegal and informal land sales are increasingly common and stock theft has reached alarming proportions.

The earlier discussions pointed to a number of concerns regarding both the conceptual basis and the reality of implementation for CLRA and the TLGFA. Thus, the question here is whether these laws will achieve what they set out to? This question reflects that we now have some experience of legal reform in this country as well as reforms pertaining to water, to land and to the environment. The reality of social dynamics within communities, of severe capacity constraints of government at all levels together with power dynamics at every level, and at the confusion created by institutional change and a plethora of sophisticated laws, means that much of our reform is not meeting its objectives and is all too frequently having unintended negative consequences. 
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� This is also part of work in progress: Developing community based governance of wetlands in Craigieburn Village, IDRC RPE Programme. 


� The Department of Agriculture has developed a draft Policy on Agriculture in Sustainable Development- A Discussion Document. This proposes the need to amend or replace CARA.


� Not defined in the TLGFA 2003.


� A tenure system is the basis on which the rights to occupy, use and benefit from land are held, for example by permission, by lease, by private or communal ownership. The tenure system also determines who has or who can get these rights. 


� PTOs are the most common record of formally allocated individual land right. PTOs were issued in terms of Proclamation R188 of 1969 – Black Areas Land Regulations. The definition of “old order rights” in the Act is not limited to formally allocated rights. It also includes tenure rights that are “formal or informal” and rights that derive from “law, including customary law, practice or usage.” 


� Dr Sipho Sibanda of the Department of Land Affairs, addressing a meeting of the Portfolio Committee on Agriculture and Land Affairs, 26th January 2004.


� So that responsibility for lawful land use and management is not in fact linked to ownership.
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