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The fated history of tenure reform

DONNA HORNBY

IVIL society expected
‘ the release of a draft bill

on tenure reform for
public comment in November
last year when the Department
of Land Affairs organised a
tenure conference in Durban.
This did not happen despite
the allocation of an entire day
of the four-day conference to
discussing communal tenure.
The discussion was instead
based on the head of tenure’s
verbal presentation of the prin-
ciples of the draft bill. The fail-
ure to release an official docu-
ment led to an urgent call to
the department from land
NGOs, academic institutions
and amakhosi to consult the
public. These consultations
appear to have begun.
However, they are internal to
the DLA at this stage and land
NGOs are complaining that,
despite the openness that
marked the conference, they
are once again out in the cold.

These recent events in the
fated history of tenure reform
follow the minister’s instruc-
tion in 1999 to shelve two
years of work in the depart-
ment on the Land Rights Bill
and start again. Her emphasis
then, which appears again in
the formulation of the unoffi-
cial Communal Land Rights
Bill, was to transfer land to
tribes — or traditional commu-
nities as they are now called.
NGOs point out that this strat-
egy would deprive individuals
of protection of their own land
rights and force them to sub-
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mit to undemocratic gover-
nance structures. An equally
strong call from officials is for
the individualisation of com-
munal tenure, or an extension
of the western property model
to what is left of fragile, some-
times corrupt, customary insti-
tutions and practices. The jus-
tification for these arguments
appears to be a concern about
the unaccountable power of
chiefs combined with a
demand for the state to redis-
tribute its institutional
resources for securing tenure
to people previously deprived of
these. There is not much
awareness of the failed
attempts to destroy communal
tenure in other parts of Africa
or of the financial and social
costs of individualisation.

A number of projects try to
work within these extremes of
tribal ownership and individu-
alisation, arguing that commu-
nal tenure is as important as a
secure land-holding model that
values land as a livelihood
rather than simply an econom-
ic asset. But even so, tenure
arrangements must be clarified
and supported if a stable base
for livelihoods is to be secured.
One such community project
in the Eastern Cape has
assisted people to apply tenure
practically in a land adminis-
tration system with great suc-
cess. This project illustrates
the state’s under-investment in
communal tenure and what a
proper investment might
entail.

But even without state sup-

port, communal tenure per-
sists in providing millions of
poor, rural people with land for
housing and agriculture. It is
also a form that many rural
people prefer because it is
familiar, accessible and inex-
pensive as the Ekuthuleni
community in KwaZulu-Natal
shows. This doesn’t mean that
the community want no sup-
port from the state. Rather,
they want something that is
based on “our way of doing
things” but which gives real
security while allowing for
adaptations.

Communal tenure also has
applications beyond land that
lead into the complexities of
managing rights over natural
resources. The community-
based natural resource man-
agement approach recognises
that tenure is fundamental to
natural resource conservation
but that this raises questions
about resource tenure and col-
lective action that are not easy
to translate into implementable

policy.

These case studies and proj-
ects all throw light on ways of
thinking and working between
the extremes of individualisa-
tion and transfer to tribes.
Many more are not mentioned
here. But the lessons and work
in progress provide rich pick-
ings for the DLA to draw on in
its difficult task of drafting
tenure reform legislation.

We urge them not to neglect
the ready contributions of civil
society.



Land rights or neo-tribalism?

The National Land Committee (NLC) set up a small technical committee in the Western Cape to
analyse an unofficial draft of the Communal Land Rights Bill in preparation for the DLA’s tenure con-
ference in Durban in November last year. The committee, consisting of representatives from the
Surplus People’s Project (an NLC affiliate), the Programme for Land and Agrarian Studies (PLAAS) at
the University of the Western Cape and the Legal Resources Centre (LRC), had the following to say:

The context

our transition to democra-

cy, and meaningful land
tenure reform in communal
areas in the former “home-
lands”, home to a third of the
population, has yet to begin.
Despite constitutional obliga-
tions to enact legislation to
provide secure tenure, govern-
ment has thus far passed only
an interim law (the Interim
Protection of Informal Land
Rights Act 31 of 1996, or
IPILRA), which provides protec-
tion against dispossession, but
does not clarify the legal status
of land rights in these areas.

IT is nearly eight years since

Tenure reform is desperately
needed, especially in the
former homelands. Land
administration is in a state
of chaos and there is wide-
spread confusion over who
may make decisions on land
matters. Forced overcrowding
under apartheid led to overlap-
ping and conflicting rights in
many areas, and instability
and violence have resulted.
Informal privatisation by pow-
erful elites is taking place; the
land rights of women are com-
monly undermined.

All of these factors inhibit
investment and undermine

both development and sustain-
able management of natural
resources.

One of Minister Didiza’s first
decisions on assuming office in
June 1999 was to halt work on
an near-complete Land Rights
Bill for communal areas. Since
then the Minister has repeat-
edly promised that draft legis-
lation was imminent but a
draft Bill is yet to be produced.

In the run-up to the
National Tenure Conference, a
draft document entitled the
“Communal Land Rights Bill”
(CLRB) was circulated, and
while the status of the docu-
ment remains unclear, it
appears deeply flawed and
alarming in a number of
respects.

2. Points of departure

A set of basic principles that
should guide tenure reform
was outlined in the 1997 White
Paper on Land Policy, and was
widely endorsed at the time:

1. Tenure reform must move
towards rights and away from
permits

2. Tenure reform must build a
unitary non-racial system of
land rights for all South
Africans

3. Tenure reform must allow peo-
ple to choose the tenure system
which is appropriate to their
circumstances

4. All tenure systems must be
consistent with the
Constitution’s commitment to
basic human rights and equali-
ty (including gender equality)

S. A rights-based approach means
that tenure reform must
accommodate the de facto
rights which exist on the
ground

6. Overlapping and contested
rights arising from forced
removals under apartheid must
be accommodated on additional
land.

In a democratic dispensa-
tion, functions of ownership
(e.g. sale and lease of land)
must be distinguished from
those of governance (adminis-
tration and management of
land). In the colonial and
apartheid eras, these functions
were often deliberately blurred,
especially in the tribal areas
where the state was both the
legal owner and, through
Tribal Authorities, the admin-
istrator of land.

As a result, the views and
interests of rural inhabitants
were often disregarded, despite
the fact that most had under-
lying historical land rights to
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land through many years of
uncontested occupation.

In cases where the rights to
be confirmed exist on a group
basis, land rights should vest
in the people who are holders
of the land rights and not in
institutions such as tribal or
local authorities. Members of
particular groups thus become
“co-owners” of land, with the
freedom to choose how they
want their land to be adminis-
tered and managed on a day-
to-day basis. This would make
institutions and structures
more representative and
accountable to the rights hold-
ers. This raises questions
about the role of the institution
of traditional leadership in
future tenure reform. Trad-
itional leadership, based on
ascribed and hereditary rule, is
fundamentally incompatible
with the democratic freedoms
upon which the South African
Constitution is based.

The fundamental issue is
whether rural residents should
continue to be subjects, when
their counterparts in urban
areas enjoy the full rights of
citizens. Ensuring that rural
residents enjoy the right to
choose their representatives is
thus a key challenges.

When Minister Didiza
stopped work on the draft
Land Rights Bill in 1999 she
announced her intention to
transfer the title of state land
in communal areas to “tribes”
or “African traditional commu-

nities”'. This echoed National
Party policy in the dying days
of apartheid, when deals were
brokered directly between the
chiefs, the Lebowa cabinet and
the previous government, with-
out ordinary people being con-
sulted in any way.?

We must ask: Is the transfer
of state land to “tribes” still the
thrust of tenure reform for the
Department of Land Affairs?
Will it recreate the neo-feudal-
ism of the past? Or will it cre-
ate a democratic and rights-
based system in the communal
areas of South Africa that is
consistent with the principles
outlined in the 1997 White
Paper?

The draft Communal Land
Rights Bill - issues of
concern

1 The basis for land rights
is a problematic definition
of “community”

One of the principles of
tenure reform is that de facto
rights of current occupiers
must be recognised and
accommodated. It is vital that
the basis of these rights be
clearly defined. One way to do
so is to make them derive from
verifiable realities and prac-
tices such as length of occupa-
tion, and established patterns
of occupation and use. The
draft CLRB does not take this
route. It defines rights holders
in terms of their membership
of “a community”. This is high-

ly problematic, for two reasons.

Firstly, community is
defined in the draft bill in
terms of “shared rules”,
derived from “customary or
common law”, but this is not
the basis on which many rural
people came to occupy the
land they currently live on.
Under apartheid hundreds of
thousands of people were
forcibly removed from farms
and “black spots” and dumped
in areas under the jurisdiction
of chiefs recognised by govern-
ment. The de facto rights of
these people do not derive from
“shared rules”, but from the
fact of their established occu-
pation and land use, and from
acceptance of these by their
neighbours.

Secondly, the nested charac-
ter of most systems of commu-
nal land rights, within a hier-
archy of neighbourhoods, sub-
villages, villages, wards, chief-
tainships (and sometimes
“tribes” or even “nations”),
makes definition of “communi-
ty” intrinsically difficult. Where
precisely will the boundaries of
the “community” lie? One
answer is to recognise that
these boundaries are flexible
and fluid, depending on the
resources used and the deci-
sions to be taken.

This is not the route taken
by the draft CLRB.

The danger in assuming
that there exist easily identifi-
able “communities” with
“shared rules” is that this
works to shore up the power of

1 Ministry of Agriculture and Lands, June 2000, Status report on land reform, Draft 4.
2 Claassens A. 2001. It is not easy to challenge a chief.
Transfer of title to tribes — lessons from Rakgwadi. PLAAS, University of the Western Cape.
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traditional leaders, who may
or may not enjoy the support
of people under their jurisdic-
tion. Under these provisions a
chief could easily say: “either
you define yourself as my sub-
ject, or you have no land
rights here, because your
rights derive from membership
of the community as I inter-
pret customary law (i.e. as I
define it)”.

In addition, the draft CLRB
provides no clear mechanisms
for decisions to be made by
groups who not see them-
selves, or are not seen by oth-
ers, as part of “the communi-
ty”, but whose de facto rights
will be affected by “community”
decisions. Neither does it pro-
vide for mechanisms for them
to challenge “community” deci-
sions that they disagree with.
Requirements that affected
rights holders be “consulted”
are entirely inadequate, given
the long history of manipula-
tion of “tribal resolutions” and
“community” decision-making.

The net effect of these flaws
in the manner in which rights
are defined in the CLRB is that
many current de facto rights
holders will not gain secure
land rights — on the contrary,
they may see them under-
mined. This completely contra-
dicts a fundamental principle
of South African tenure reform
(see section 2 above).

2 Rights holders structures

As set out in the 1997 White
Paper and discussed above,
there is a clear distinction
between ownership (or land
rights) and governance. The
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policy thrust to date has been
to suggest strongly that rights
will vest in land users, not in
institutions.

A key question then
becomes: how will democratic
and accountable structures
be created to represent
communal rights holders in
decisions and transactions
regarding their rights?

The draft CLRB prescribes a
number of duties for these
bodies, called rights holders
structures, e.g. promoting
compliance with the law and
the Constitution, safeguarding
the interests of the “communi-
ty”, informing members of their
rights, maintaining land regis-
ters, and helping resolve dis-
putes. They also have far
reaching powers, e.g. to allo-
cate land, formulate rules, and
manage land use.

Clearly, the legitimacy of
these bodies and the degree to
which they truly represent
rights holders is a critical
issue. Yet the draft bill sets out
no procedures to assess
whether or not this is the case.
No criteria or procedures are
set out to indicate how rights
holders structures should be
chosen or created, and no cri-

teria are set for their recogni-
tion by government. There are
also no provisions to ensure
that a majority of those whose
rights are affected must
endorse decisions by these
structures.

Although there are no clear
rules or procedures relating to
the creation of a rights holders
structure, the definition of this
body in the draft bill states,
not that it may include the
institution of traditional lead-
ership, but that it does do so.

This suggests that the
intention of the drafters may
be to enable traditional leaders
to exercise extensive powers
through these ill-defined
bodies.

The draft CLRB states that a
primary object of the law is to
provide for fundamental
human rights, including “the
democratic right of persons to
choose the appropriate land
tenure system, communal
rules and community based
administrative structures gov-
erning their land”. This is
empty rhetoric when the bill
provides no concrete mecha-
nisms to ensure that rights
holders structures are repre-
sentative and accountable.
Instead, undefined “communi-
ties” will make the rules gov-
erning rights holders struc-
tures, which will have exten-
sive powers.

3 Transfer of title

As set out in the 1997
White Paper, the current
status of the occupants of
state-owned communal land
as second class rights holders,
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via permits, is completely
unacceptable. A central
thrust of tenure reform

must be either a considerable
strengthening of these

rights, or the transfer of own-
ership to the current occu-
pants.

The draft CRLB allows for
the transfer of land held by the
state to any community or
juristic person representing a
community whose tenure is
legally insecure.

The application must be
done through the authorised
rights holders structure.

However, these are perhaps
the most troubling provisions
of the CRLB:

e The bill does not require that
people living on the land at
issue be consulted prior to
transfer, or that a majority of
those affected endorse or sup-
port the request for transfer.
There are no mechanisms or
protections to ensure that trans-
fers cannot take place if the
majority of those affected are not
aware of, or oppose them.

The bill does not enable people
to stop the transfers if they can

show that the proposed trans-
fers would have negative effects
on their existing rights or inter-
ests

The bill does not enable people
living on part of the land to be

transferred to dispute their iden-
tity as part of the “community”
that requested the transfer, and
to ensure that the land that they
legitimately occupy and use is
excluded from the unit of land to
be transferred.

The bill does not provide mecha-
nisms to ensure that transfers

do not pre-empt the rights of
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people with counter-claims to
the land, or for the representa-
tion of counter-claimants within
the process

The lack of adequate protec-
tion of de facto existing rights
may indicate that the govern-
ment intends to follow the path
charted by the National Party
in the dying days of apartheid,
and negotiate land transfers
directly with chiefs, thus
excluding ordinary people on
the land. Transfer of land dra-
matically affects the status of
underlying rights on the land
in question, and if carried out
in an undemocratic manner
could lead to a massive wave of
post-apartheid dispossessions.

4 Registration and titling of
land rights

There is a demand for regis-
tration of their land rights from
some de facto rights holders in
communal areas, and clearly
tenure reform must provide for
this option. Experience else-
where in the world suggests
that registration should be
demand-driven registration
rather than compulsory.

The draft CLRB does make
provision for the registration of
land rights, but does so in a
highly confusing manner. This
means, amongst other things,
that registration could under-
mine the security of tenure of
many people, such as those
with established occupation
who do not apply for registra-
tion, or who are refused per-
mission to do so by other
“community” members.

In addition, the relationship

between registration of rights
and transfer of title are confus-
ing and contradictory.

The draft bill provides that:

¢ “Communities” must,
through their rights holders
structures, compile and
maintain a “community regis-
ter of land rights”. No further
detail or clarity on this regis-
ter is provided.

* “Communities” may request
the opening of a “communal
land register”, and, if
approved, a process to survey
the land and indicate on a
general plan each community
member’s rights in land is
initiated. The registrar of
deeds then registers the land
in the name of the communi-
ty via a commonhold title
document.

Individual members with
land rights may then apply for
registration in their name,
after receiving the consent of
other members of the commu-
nity, on a prescribed individual
or family title document. The
distinction between the two
registers referred to, and the
relationship between them, is
completely unclear. The status
of land rights if they are not
registered is also not clear.

If a transfer of state land to
the “community” is applied for,
and agreed to by the Minister,
then this too results in the
issuing of a “deed of common-
hold title”. Is this different to
the “commonhold title docu-
ment” referred to in the chap-
ter on registration? If not, then
registration amounts to trans-
fer. If it is, then the relation-
ship between them is unclear.



As in relation to the defini-
tion of land rights in terms of
“community rules” (see above),
these provisions may well allow
groups such as tribal elites
who wield power in rural “com-
munities” to manipulate the
registration process to their
own advantage. The outcome
may once again be that the
land rights of many people are
undermined rather than
strengthened.

5 Monitoring and support of
land rights

For tenure reform to become
a reality on the ground, rights
holders need information on
their rights and access to a
wide range of support systems
at local, district, provincial and
national level. They will require
ready access to government
officials or non-governmental
agencies, to assist them to
choose a structure to adminis-
ter their rights, to resolve dis-
putes, and to assist in setting
up systems of record keeping.

Monitoring of decision-mak-
ing by dedicated officials is
vital, to ensure that rights are
respected and that rights hold-
ers structures do enjoy the
support of a majority of rights
holders. If there is one key les-
son to be learned from the
experience of tenure security
legislation for farm dwellers
and labour tenants, it is that
rights on paper are meaning-
less without dedicated capacity
for monitoring and support.

The draft CLRB makes com-
pletely inadequate provision for
this. No dedicated government
support structures are created,

and instead the bill allows for
an official employed by the
department to be appointed,
apparently on an ad hoc basis,
to investigate certain matters
and convene meetings.
Provision is also made for a
Land Rights commissioner to
be appointed by the Minister,
to investigate claims, transfers,
land administration and so on.
Again, this is initiated appar-
ently on an ad hoc basis as
determined by the Minister.

Temporary and ad hoc
arrangements such as these
are completely inadequate
given the scale and scope of
the tenure reform needs and
the many problems and dis-
putes that are likely to arise.

Conclusion

The draft Communal Land
Rights Bill is a poorly thought-
through measure that, at best,
leaves many questions unan-
swered. More worrying is the
fact that it would undermine
many established occupation
rights, currently protected only
by interim legislation (IPILRA),
which will fall away if this bill
became law.

At worst, the bill opens the
way to the transfer of state
land to “communities” con-
trolled by powerful and unac-
countable traditional leaders,
who will justify their control by
reference to custom and tradi-
tion as the source of “commu-
nity rules”. This will have dire
consequences for thousands of
rural people, who would be-
come subject to the authoritar-
ian rule of a small elite, con-
trolling privately-owned land.

At the end of the
conference a number of interest
groups discussed the issues
raised. The NGO interest group
had the following to say:

1 This group is unhappy with the
manner in which the discussion
of the so-called draft bill has
been handled by DLA.

¢ The status of the document was,
and remains, unclear

e The exact purposes of the confer-
ence was continually blurred -
are we here to discuss an actual
draft document or to contribute
our ideas to the formation of
such a bill?

¢ The bill has still not been circu-
lated to delegates.

2. We call for a proper consultation
process that will lead to the
publication of a draft Communal
Land Rights Bill within a rea-
sonable timeframe. This process
should include:

¢ Release of an official discussion
document that sets out clearly
the thinking of government on
this matter, particularly the
underlying principles and imple-
mentation mechanisms it is pro-
posing. This should happen with-
in two months of this conference.
A thorough-going process of pub-
lic consultation around the dis-
cussion document at national,
provincial and local level, which
includes participation by land
users themselves. This should be
carried out over a period of four
months, terminating six months
from the end of this Conference.
Publication of a draft bill within
nine months of the end of this
conference.

3. Key principles regarding reform
of communal tenure that we wish
to reaffirm.

* Rights to land vest in people, not
in institutions.

* Functions of land ownership
must be clearly separated from
those of administration

¢ Rights holders must be free to
choose the type of tenure and the
system of administration that
they want; any institution
engaged in land administration
remains accountable to the
rights holders.
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Securing tenure of
groups and individuals

Summary of a paper presented at the DLA tenure conference
in November 2001 by Henk Smith and Kobus Pienaar

The terms

OR our purposes “forms
Fof tenure” refers to: (1)

ownership; (2) different
types of leases and servitudes
(which are often derived from
ownership); and (3) permits.
New forms of ownership
include “sectional title”, “initial
ownership” created by the
DFA, aboriginal title (yet to be
recognised under South
African common law) and as
proposed, commonhold.

Private ownership can be
distinguished from state or
public ownership. Communal
tenure may occur on private
land and public land. Private
owners include individual nat-
ural persons and legal persons
where the legal entity is regis-
tered as the private owner
(such as companies, trusts,
CPAs). The kind of legal person
or entity that holds property in
ownership, leasehold or under
a permit does not determine
the tenure form. A person can
hold the land as owner, lease-
holder or permit-holder.

Tenure and Management
The management functions
in group land holding institu-

tions relate to regulation of
land use, first level (often vol-
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What the
Constitution says

Section 25 (5) and (6) of the
Constitution requires the state
to take reasonable legislative
and other measures to:

* enable citizens to gain
access to land on an equi-
table basis

» provide either secure tenure
of land to people and com-
munities whose tenure is
legally insecure as a result
of past racially discriminato-
ry laws or practices or com-
parable redress.

untary) dispute resolution,
allocation of individual use and
occupation rights to new mem-
bers and re-allocation of termi-
nated rights of original individ-
ual rights holders.

The management functions
must be distinguished from the
ownership functions.
Ownership functions include
group decision-making
processes relating to ownership
transactions and the alienation
of the group assets such as the
sale or lease of community
land, macro land use and zon-
ing decisions.

Forms of tenure are often
associated with the kinds of
persons or institutions that are
responsible for the manage-
ment of the land in question.
But the owner of the land is
not always responsible for the
management of the land. For
example: land can be privately
owned by a CPA but managed
by a service entity under a
municipality. Similarly a com-
monage committee elected by
users can manage public land
owned by a local authority.
The township part of CPA
owned land can be set aside
for administration and man-
agement by a municipality, or
for residential sites to be off in
ownership to households and
for services to be managed by
the municipality.

Tenure and Governance

The government retains its
governance and administration
responsibilities over all public
and private land.
Environmental laws, soil and
water protection laws and
planning and development
authorisations impact on the
ownership and management
rights of all private landown-
ers.

The state also takes on
responsibilities of participating



in the ownership and manage-
ment of private land and pri-
vate property. In sectional title
schemes the state’s deeds
office registers both group
rights to common areas and
the property rights of individu-
als. A communal property
association can be monitored
and restructured by the state if
it does not comply with its own
constitution and the act.

The CPA Act is an example
of legislation that gives a pri-
vate property entity the kinds
of responsibilities usually asso-
ciated with an “organ of state”.
Decisions of CPAs can be test-
ed and challenged for reason-
ableness, fairness, non-dis-
crimination and promotion of
socio-economic rights, in the
same way that the Integrated
Development Plans of munici-
palities can be evaluated.

Tenure and Development

The obligations of the state
to promote social and econom-
ic rights apply to all urban and
rural dwellers whether they
live on private or public land.
The integrated development
plans of municipalities must
address the needs of the most
disadvantaged and vulnerable.
The promotion of rights to
basic services and shelter must
happen on public and private
land.

Tenure forms and
security of tenure

The Constitution promises
“security” of tenure and the
term is generally used to
describe the quality of the
rights of the tenure holder (the

10

individual or household or
community) in relation to the
outside world. It refers to both
the objective and subjective
experience of the land rights
holder and the attitude of oth-
ers with regard to his or her
tenure rights. The tenure rela-
tions between the holder and
those holding under him or her
(family relations, household
relations or employment rela-
tionships) of especially women,
children, the aged and tenants
are also emphasised. Thus
“security” or robustness of a
tenure form can be measured
in terms of:

* Protection of the rights of the
holder against eviction and
interference by others.
“Transactability” and trans-
ferability (by for example
inheritance, lease or sale).
Creditworthiness and
whether it is accepted as
security and surety for credit
by banks.

Certainty and durability, the
length of time of the right.
Assurance and respect for
the status of the rights hold-
er (as individual or collective)
through registration or socie-
tal guarantee.

Security of tenure does not
only depend on the form of
tenure. The tenure form offers
different qualities in different
circumstances.

For example, the trans-
actability and “creditworthi-
ness” of a piece of property
may be undermined if it is
owned jointly by a large part-
nership of co-owners and the
procedure to get agreement of
all the co-owners may be too

cumbersome to be worth the
exercise. A highly sought after
permit-based right or conces-
sion may be far more trans-
actable and acceptable as
security for credit than certain
land held in ownership. A pub-
lic record and registration in a
respected registry of the group
and individual rights often
adds value to “security” in the
eyes of the beholder.

Security is relevant to the
group and the individuals and
members of the group. For
instance, trusts and CPAs do
not provide for the automatic
vesting of property rights in
individual members.

The CPA Act guarantees
members only the right of pro-
tection against discrimination
and unfair treatment and the
right to participate in decision
making and elections of repre-
sentatives. Individual rights
relating to exclusive occupa-
tion and use only vest once
such rights are allocated. It
depends on the trust deeds or
constitutions of CPAs whether
and when an individual’s
rights of use, occupation and
access are awarded.

The CPA Act is not prescrip-
tive about the form of tenure
and the nature of the rights
available to members.
Members must decide the
nature of the occupation, use
and access rights which, typi-
cally, are of the permit or
leasehold kind. The CPA act
was designed for greenfields
land reform and the act does
not give automatic recognition
to the rights of current users
and occupiers.
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It is a shortcoming in our
law that the rights of individu-
als under a group land holding
entity do not have statutory
protection. The IPILRA rights
protect the individual against
arbitrary dispossession and
afford the individual the right
to participate in decision mak-
ing. But the rights of occupa-
tion and use are not secure
and protected in that they
remain undefined.

The challenge to new tenure
laws is to create by statute
strong individual rights that
vest in the users and occupiers
as of right. Commonhold title
or nominal state ownership will

then be shaped by the nature
of the individual rights, rather
than the current legal situation
applicable to CPAs and trusts
where the constitution of the
land holding institution deter-
mines the nature and status of
the individual rights of users
and occupiers.

If the tenure rights of indi-
viduals are not defined with
certainty, the security of
tenure for the group and the
ownership functions of the
group holding entity are also
affected. If a CPA fails to allo-
cate individual use and occu-
pation rights, it affects the
ability of the CPA, through

decisions of the majority of
members, to make ownership
decisions. It cannot lease land
to outsiders or make macro
zoning decisions if the mem-
bers feel insecure about their
own rights.

In the land reform context,
adaptability of the tenure form
to accommodate the changing
economic and social environ-
ment must be weighed up
against the tenure security and
certainty requirements. But
the two requirements are com-
patible if the constitution
allows for the adaptation of the
nature and content of individ-
ual rights subject to a pre-

The 1997 White Paper on land

policy stated that: “Land tenure

reform may entail new systems
of land holding, land rights and
forms of ownership ...”

The guiding principles in the

White Paper are:

* Tenure reform must move
towards rights and away from
permits.

* Tenure reform must build a
unitary non-racial system of
land rights for all South
Africans.

* Tenure reform must allow peo-
ple to choose the tenure system
that is appropriate to their cir-
cumstances.

e All tenure systems must be
consistent with the Consti-
tution’s commitment to basic
human rights and equality.

* In order to deliver security of
tenure a rights based approach
has been adopted.

Overcrowding and the legacy
of forced overlapping of rights
means there is a risk that tenure
reform and upgrading could
result in dispossession and
heightened insecurity for the
most vulnerable.

To avoid this, all tenure
reform processes must recognise
and accommodate the de facto
vested rights that exist on the
ground, which includes legal
rights as well as interests that
have come to exist without for-
mal legal recognition.

New tenure systems and laws
should be brought in line with
reality as it exists on the ground
and in practice.

Previous legal reforms that
have attempted to impose new

WHAT LAND TENURE POLICY SAYS

systems on top of an existing sit-
uation have failed or been irrele-
vant. The recognition of de facto
systems of vested rights in land
as a starting point for solutions
is fundamental to tenure reform.
Adjudicatory principles are being
developed to measure current
interests in land, and commen-
surate entitlements to tenure
rights, either on currently occu-
pied land, or elsewhere.

The most basic form of vested
rights in land is established
occupation. This must not be
jeopardised unless viable and
acceptable alternatives are avail-
able.

Another important form of
established vested rights is long
term historical ownership of the
land which exists in practice but
which is not recognised in law.”

February 2002
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determined process and com-
pensation where appropriate.
The security and legal certain-
ty of a tenure form also
depend on the support provid-
ed for it, including:

* Registration of rights, includ-
ing the demarcation or sur-
veying of exclusive use land
pockets

* Dispute resolution mecha-
nisms, especially for overlap-
ping rights, and resources for
redress

* Respect afforded by the state
and financial institutions

Land reform beneficiaries
must be allowed to choose
their tenure form. People’s
development cannot be strait-
jacketed into tenure forms pre-
scribed from above. The start-
ing point for making a choice
about tenure and management
form should be the function or
use of the land.

Land is used for different
purposes or combinations of
purposes, for example: resi-
dential, services and ameni-
ties, irrigation, arable lots,
grazing, nomadic or seasonal
grazing, tourism. Each land
use may best be served by dif-
ferent management actions.
For example, in the case of
individualised residential land
use, the initial allocation and
registration exercises are the
most important management
and administration functions.
Seasonal grazing land use may
require ongoing management
interventions.

Once the management

requirements have been decid-
ed upon, the appropriate insti-
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New tenure legislation
includes:

Extension of Security of
Tenure Act, Land Reform
(Labour Tenants) Act 62 of
1997, Communal Property
Associations Act 28 of 1996,
Prevention of Illegal Eviction
from and Occupation of Land
Act 19 of 1998), Trans-
formation of Certain Rural
Areas Act 94 of 1998 (TRAN-
CRA) Interim Protection of
Land Rights Act 31 of 1996
(IPILRA), Development
Facilitation Act 67 of 1995
(DFA) and the Housing Rental
Act.

Subsequent legislation such
as the Municipal Systems Act
of 2000 emphasises the need
to integrate land use, spatial
planning, local institutional
development and local self-
governance initiatives with
economic development.
Integration with local develop-
ment initiatives could feature
as a sixth guiding principle for
tenure reform.

tution(s) for management and
administration, taking into
account the support needed by
such management institutions,
can be considered.

Evaluation of tenure forms
available for land reform

From the above it is clear
that land reform now requires
a tenure form, supported by

management and administra-
tion systems, that provides
secure tenure to both the
group and individual mem-
bers, and enables individuals’
use and occupation rights to
exist and be enforced. This is
particularly necessary where
use and occupation cannot be
planned and allocated anew
because the land is already
occupied and used.

Assessing DLA’s
new tenure proposals

The draft Communal Land
Rights Bill that was presented
at the conference explicitly
states that it aims “to confirm
and formalise the legal status
of land tenure rights held by
historically disadvantaged
communities and individual
members of such communi-
ties”.

The bill’s definition of a land
tenure right includes the for-
mal or informal rights held by
an individual if it is “recog-
nised or acknowledged by any
legislation, to own, occupy or
use specified communal land”.

Section 5 states that people
who occupy or use land by
virtue of being a member and
who have a right under IPILRA
are the true owners of the
land. The use and occupation
rights of individuals dealt with
by the bill are therefore limited
to PTOs and IPILRA rights.
There are two problems with
the ambit of the individual
rights dealt with by the bill.

The first is that it only deals

with rights recognised by
statutes and the second is that
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once IPILRA is repealed, it will
only deal with the apartheid
permit based rights under the
Black Administration Act, the
1936 Land Act and the home-
land land laws.

How then does the bill “con-
firm and formalise” the legal
status of individuals’ use and
occupation rights?

* A community register of land
tenure rights must be com-
piled and maintained by the
“community” and its right
holders structure (section
7(1));

* Community rules made by
the “community” may define
the content and exercise of
land tenure rights and the
rules are enforceable if
recorded in writing (section
9);

* A land tenure right may only
be registered once the regis-
trar of deeds has opened a
communal land register on
application of the minister
and the community and once
the community has provided
a lay out plan indicating each
member’s rights in land and
the minister has prepared a
surveyed general plan (sec-
tions 17 and 18);

* The use and occupation
rights of an individual can be
registered in his or her name
if the majority of other rights
holders agree to it at a com-
munity meeting (section 21);

* A description of the nature of
each holder’s rights is
required when a community
applies for the transfer of
state land to get commonhold
title (section 23);

* A community right holders
structure must allocate use
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and occupation of the com-
munity’s land (section 29(g)).
It appears that the exclusive
use rights of an individual or
household are transactable if
transactions are allowed
under community rules.

Our conclusion is that the
individual’s use and occupa-
tion rights can only be con-
firmed and formalised through
the community right holders
structure (including the tradi-
tional authority). They do not
exist and cannot be enforced
independently. They depend on
whether and how the “commu-
nity” defines them. They
remain lesser “personal” or
contractual rights not amount-
ing to ownership as reflected in
a registered deed recording the
rights of ownership, use, occu-
pation or access, until they are
defined by the “community”.

The bill has the same short-
comings as many CPAs and
community land trusts in that
the security of individuals’ use
and occupation rights depends
entirely on the operation of the
community right holders struc-
ture.

This problem is exacerbated
in tenure reform cases because
the bill does not define the
“community” which will com-
prise or authorise the rights
holders’ structure.

The confirmation and for-
malisation of the rights of com-
munities are similarly bound
to community initiated
processes. A traditional com-
munity (not further defined) or
a community which has autho-
rised a right holders structure

becomes a juristic person on
promulgation of the act. A
“registered commonhold title
document “ is issued once the
requirements for a communal
land register and surveyed
general plan have been com-
plied with. (ch V). Registration
of “commonhold title” can also
occur through a parallel
process where application is
made by the community for
the transfer of state owned
land (ch VI). The chapter VI
route replaces the require-
ments that the registrar of
deeds open a communal land
register and the surveyor gen-
eral prepare a surveyed general
plan with an investigation by
the director-general on, inter
alia, whether the community is
likely to observe the equality
and fairness principles of the
act.

The question is whether the
confirmation process leads to
the qualities that will give
“commonhold title” respectabil-
ity, certainty and secure tenure
to community interests.

The chapter V route involv-
ing the offices of the registrar
and the surveyor general is the
more “respectable” one and
may give the certainty required
for third parties to transact
with a community.

The fast-track chapter VI
route confers commonhold
ownership, but a chapter VI
title may not fulfil the security
of tenure requirements.

* A full version of the paper can be
obtained from Henk@lrc.org.za or
Kobus@lrc.org.za, or from the
Legal Resources Centre offices in
Cape Town.
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Sustainable development

WEBSTER WHANDE

tenurial rights will alone

lead to the success of com-
munity-based natural resource
management (CBNRM) pro-
grammes. However, it is impor-
tant to recognise and acknowl-
edge that clear tenure rights
have the potential to create
conditions for the success of
CBNRM in that secure tenure
creates the necessary incen-
tives for sustainable develop-
ment.

IDO not claim that reforming

The further development of
CBNRM in the Southern
African region will to some
extent depend on the decen-
tralisation and devolution of
resource ownership and man-
agement and other factors like
the role of the state, NGOs,
donor organisations and pri-
vate sector and the capacity of
community-based organisa-
tions. In this article, I will only
analyse natural resource
tenure and not these other
equally important factors.

The 1970s heralded new
thinking regarding the man-
agement of natural resources,
highlighting a shift from pro-
tectionist positions over natu-
ral resources that emphasised
the creation of protected areas
and prevented the use of
resources within these areas.
The protectionist approach,
supported by legal and policy
frameworks, excluded rural
people from utilising natural
resources that either occurred
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within protected areas or, in
the case of wild animals, could
move freely in rural areas and
thus venture in and out of
such protected zones.

The change in approach
towards opening possibilities
for extending access gave pri-
vate landowners limited use
rights over natural resources
occurring on their land. These
changes, occurring under the
colonial and apartheid regimes,
were not meant to benefit the
majority of people living in the
rural areas. Nevertheless, the
positive outcomes of these
changes on private lands set
the scene for innovative policy
shifts in communal areas after
the independence of most
countries in the Southern
African region.

This new approach to man-
aging natural resources, now
commonly referred to as com-
munity based natural
resources management
(CBNRM), is an on-going evolu-
tionary process. Its origins lie
with the realisation by conser-
vation officials that goals set
for the conservation of nature
would not be met unless the
people who live face-to-face
with these resources are
included in the equation.

The people in this situation
included, for example, those
who bear the costs of living
adjacent to wildlife areas and
who have a long history of
managing such resources. To
enable rural communities to

participate in resource man-
agement, changes to the legal
and policy frameworks had to
be made. Beyond conservation,
CBNRM was slowly recognised
as a desirable rural develop-
ment strategy whose objectives
were gradually transformed to
include social and economic
upliftment and democratisa-
tion.

Limited use rights were con-
ferred to rural communities
resulting in benefits being
derived on a collective basis
and shared. Changes in the
way rural communities’
accessed and used natural
resources were implemented,
in the first instance by extend-
ing some use rights (as on pri-
vate land) to regional or local
government bodies. This
allowed these bodies to begin
to manage resources such as
wildlife for the benefit of rural
communities and thus to work
towards both conservation and
development.

A fundamental problem that
is now confronting poor rural
communities in the region is
the lack of secure ownership or
title over the resources they
depend on for their livelihoods.
Control over land and the
resources occurring on such
land, and the ways in which
land and resources are held or
not held, individually or collec-
tively, are crucial to the way
such resources are utilised and
managed.

Tenurial rights have to date
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through secure

been conferred on local govern-
ment institutions, with sanc-
tioned and supervised use
rights given to rural communi-
ties. The lack of further decen-
tralisation and its impacts on
community-based organisa-
tions can best be summarised
by M. Murphree’s statement in
1995 that:

“Tenurial rights will make
the difference between rural
democratic representation and
the persistence of perpetual
adolescence for rural peoples
in national structures of gover-
nance.”

Four basic forms of tenure
exist and are found in most
Southern African countries.
These are:

» state property — the vesting
of land and resources in the
state;

e common property — defined
groups of individuals exercise
authority over a defined area
of land and the resultant
resources;

* private or freehold property
— a legally recognised individ-
ual owns the land and
resources; and,

* open access — which is often
confused with common prop-
erty or state land and
resources.

Resource rights on both
state property and in common
property regimes are both key
issues for rural communities
and the success of CBNRM
programmes. Despite the reali-
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sation that secure tenure or
title over resources is crucial
for the success of conservation
and rural development, appro-
priate tenure arrangements
have been difficult to establish.

Arrangements where tenure
is insecure or lacks clarity can
often lead to situations that
are in effect open access
regimes with negative conse-
quences for the resources.
Such examples include situa-
tions where governments are
legally recognised as owners of
the resources whilst communi-
ties are the users and everyday
managers.

Tenure arrangements
should recognise the role that
communities play in natural
resource management. The
premise for the above-men-
tioned argument has been that
with secure and clear tenure
rights, communities would be
able to exclude outsiders from
using their resources and
institute local rules that can be
monitored without investing a
lot of human and financial
resources.

Under the different tenure
arrangements, there are a
range of relationships between
different interacting institu-
tions, which in turn determine
the rights of access to
resources. The situation, as
described above by Murphree,
has very much been one of
“perpetual adolescence” for
sub-district communal institu-
tions, as real authority and

tenure

management responsibility is
located at district or national
level.

This has been in contradic-
tion to the vital roles and
responsibilities communities
play in natural resource man-
agement at the operational
level. Natural resource tenure
should take cognisance of
these responsibilities and place
authority at the appropriate
level of governance.

Conclusion

While securing tenure
rights, whether through decen-
tralisation of both ownership
and authority, or through
shared responsibilities with the
state, is crucial for the success
of CBNRM in Southern Africa,
other factors are important as
well.

Any attempts at further
decentralisation of authority
will be met with new chal-
lenges, including the already
well documented conflicts
between traditional leadership
and new institutions, the ques-
tion of the capacity of these
institutions and their relations
with other stakeholders
involved in CBNRM.

* Webster Whande is the co-ordi-
nator of the Community Based
Natural Resource Management
network based at PLAAS,
University of Western Cape.
He can be contacted at
wwhande@uwc.ac.za
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Land use, tenure
and administration to
improve livelihoods

DYLAN RAWLINS
Border Rural Committee

HE people of Gasela in
I the Eastern Cape had

hoped the new govern-
ment would assist them to
improve their lives after a his-
tory of displacement, exploita-
tion and victimisation. But,
frustrated with government’s
slow delivery pace, they
approached the local National
Land Committee affiliate,
Border Rural Committee (BRC),
for help and discovered that
neither the redistribution nor
the restitution programmes
applied to them although the
tenure reform provided protec-
tion under the Interim
Protection of Informal Land
Rights Act (IPILRA).
Frustration led to action and
together BRC and the commu-
nity devised a three-pronged
approach to delivering
improved livelihoods and
secure tenure for the commu-
nity.

The basis for the three-
pronged approach

The objective of the three-
pronged approach is to deliver
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secure tenure and improve the
livelihoods of every community
member through the integra-
tion of what BRC considers to
be the three main aspects of
rural development:

¢ land use
¢ land tenure, and
¢ lJand administration

The three-pronged approach
requires the simultaneous
planning and implementation
of different land use and land
tenure options within a cus-
tomised land administration
framework. The land adminis-
tration aspect of this approach
is effectively the ‘glue’ that
binds tenure to land use.

The basis for this approach
is that the type of land use
should be matched to the form
of land tenure and vice versa.
Exclusive forms of tenure
should be used for exclusive
use rights such as garden
plots or cropping whereas com-
munal tenure is more suited
towards a communal land use
such as grazing. This match
makes the design of a land
administration system easier
given BRC’s conceptual under-

standing of land administra-
tion as the operational compo-
nent of land tenure. This
means that each form of
tenure is administered differ-
ently but not necessarily by a
different structure. Therefore,
individual and communal
tenure are administered sepa-
rately according to their own
set of rules with each rule
being derived from the func-
tions of land administration
described below.

The practicalities of this
approach are better under-
stood through the process
undertaken at Gasela. The fol-
lowing section describes the
four phases of the project and
their integration into the three-
pronged approach.

Phase one: Project planning

The first aspect to project
planning was to conduct a
land capability and land needs
assessment.

The land capability assess-
ment determines the produc-
tion potential of the physical
environment and a land needs
assessment determines what
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the community requires from
use of the land.

The land capability assess-
ment involved a soil survey,
which was used to describe the
soil depth, clay content, per-
meability, water holding capac-
ity and soil form. Using this
information together with a
slope classification, BRC was
able to determine the land
capability classes of each field
on the farm. This classification
showed that most of the farm
was arable but would require
moderate conservation meas-
ures such as contouring. The
main problem identified was a
high water table.

The land needs assessment
showed that the community
was primarily interested in
small-scale agriculture favour-
ing maize and bean produc-
tion. Some community mem-
bers (+ 5%) showed an interest
in livestock farming but this
was limited to those who
already owned livestock.

Drawing from the capability
and needs assessments, BRC
then assessed what the most
suitable use of the land would
be given the limited financial
and labour resources of the
community, their specific skill
levels and their access to mar-
kets. This involved predicting
the yields and gross margins of
different cropping options on
the farm.

The options included maize,
cabbages, groundnuts and soy-
beans. Using yield prediction
equations and the current
prices of inputs and produce,
BRC calculated that cabbage
and potato production would
provide the highest returns per
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household. The community
accepted these recommenda-
tions and agreed that the land
that was not suitable for crop-
ping would be used for grazing.

Since the selected land use
options were small-scale agri-
culture and livestock produc-
tion there would be two forms
of tenure to match the land
use. The land used for small-
scale agriculture would be
household based and would
therefore be held by the house-
hold. The grazing lands remain
communal. The selection of
these two forms of tenure had
a number of consequences for
land administration since each
form of tenure had to be
administered differently
according to its own set of
“rules”.

The “rules” refer to each of
the seven functions of land
administration, namely:

* Adjudication

* Land allocation

* Boundary demarcation and
delimitation

* Land registration (recording)

* Land use regulation

e Land valuation

* Land taxation

The community with the
assistance of BRC established
rules for each form of tenure.
These rules related to how land
would be allocated, demarcat-
ed, recorded, regulated etc. For
example, arable allotments
were allocated at a community
meeting facilitated by the com-
munity leadership, boundaries
were demarcated with all
neighbours to that boundary
present, a sketch plan was
drawn indicating the approxi-

mate location of boundaries
and the name of the household
to whom the plot was allocat-
ed. (The full details of this
process are too complex to
describe here but can be
obtained in the full report on
Gasela available from BRC).

In the case of the grazing
land it was agreed that rules of
‘open access’ would continue
with the only land use regula-
tion being that those who
owned cattle would be required
to maintain the fences between
the grazing land and the arable
allotments.

Phase two: Implementation

An administrative structure
was set up to deal with the
farm issues separately from
the residential issues which
are administered by the Gasela
SANCO office.

This farm administrative
structure was responsible for
ensuring that all the agreed
upon rules pertaining to each
function were being adhered to
correctly. This includes the
maintenance of the land record
system.

This administrative struc-
ture co-ordinated the produc-
tion aspects of the land as well
as the tenure issues that arose
such as the subdivision and
reallocation of plots.

BRC played a support and
monitoring role. For the first
production period the project
progressed smoothly and the
community, along with BRC,
used the opportunity to ‘fine-
tune’ the established land
administration rules.
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Phase three: Expansion

Following the successful
first production period, the
community and BRC decided
to expand the project to
include more land and to intro-
duce more role players in the
hope that this might lead to
the project gaining more atten-
tion from the Department of
Land Affairs. More arable land
was cleared and ploughed
effectively doubling the extent
of arable land available for cul-
tivation.

A separate committee was
formed to administer the newly
cleared land, which BRC has
been working closely with to
ensure that land administra-
tion is conducted fairly and
openly. In addition to expand-
ing the land, the project has
been opened to the Amatola
District Council, the
Department’s of Agriculture
and Land Affairs and the
Stutterheim Transitional Rural
Council.

With these role players now
on board both the production
and land ownership issues are
being boosted. The Department
of Agriculture has committed
itself to providing assistance
to the community through
extension and training. This
has taken the form of
demonstration plots that are
located amongst the house-
hold’s plots.

The Department of Land
Affairs is beginning to realise
the potential of the community
and has started a process
towards transferring the land
to the community.
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Phase four:
The future of Gasela

The future outlook for
Gasela is good. The initial
objective of improving the
livelihoods of each member of
the community through pro-
ductive land use options is well
on its way to being fulfilled.

However, more importantly,
the foundation for future sus-
tainability of the community
has been established through
the introduction and imple-
mentation of a solid tenure
and land administration com-
ponent. The tenure arrange-
ments are relatively flexible but
firmly resolved within the
‘rules’ and functions of the dif-
ferent land administration sys-
tems. This creates possibilities
for the future where the com-
munity is capable of adminis-
tering their own land if group
ownership of the farm becomes
a reality. In this sense, a
Communal Property
Association or a Trust could
take over the role of the
administering institution
should the farm be transferred
as a whole to a legal entity.

However, if the farm is sub-
divided and individual portions
are transferred to households
then the established land
administration and tenure
arrangements will provide the
basis for determining which
household should take owner-
ship of what land. This would
be facilitated by existing
records of demarcations and
allocations and could be con-
ducted according to the agreed
adjudication rules.

The lesson from Gasela

Land reform has not deliv-
ered according to the expecta-
tions of rural people. Land
transfers seem to have become
more of an exception than the
commonplace they should be.
As a result, those affected by
apartheid remain landless and
poor. The Gasela project has
shown that by placing the
spotlight on the direct needs of
individuals, a greater success
in rural development can be
achieved rather than focusing
on land ownership alone.

However, the greatest lesson
to be learnt from the Gasela
experience is that for a project
such as this to succeed in the
long term there has to be a
firm integration of the land
use, land tenure and land
administration aspects of the
project.

Each is reliant on the other
to define the path and options
that should be considered at
every step of the way.

e For more information, Dylan
Rawlins can be contacted on
dylan@brc21.co.za
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Community Workshop report

Members of the Ekuthuleni community resolved at a workshop in December
last year not to survey and register individual land holdings but to develop a new way
of recording members’ rights in communal property.
What follows is a summary of the workshop report written by Ndabezinhle Ziqubu.

HE workshop, held at the
I Ntembeni Tribal
Authority hall in
Melmoth, was to assist the
community to unpack land-
holding options that would
reduce tenure insecurity and
increase access to credit.

AFRA and the Ekuthuleni
Land Committee initiated the
project, known as Piloting
Local Administration of
Records, in 1999 after the
community had applied to the
Department of Land Affairs for
a tenure upgrade. The minister
designated the state owned
land for settlement last year
and approved transfer to a
Communal Property
Association (CPA). Some com-
munity members, however, felt
that transfer of land to a CPA
would not solve their tenure
problems.

Background
to the workshop

Many people expressed the
need for title deeds or individ-
ual records of their land hold-
ings for the following reasons:

* To secure the tenure of indi-
vidual households against
the state as the current
owner and against neigh-
bours and other community
members.
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EXPECTATIONS

The following outcomes
were expected from the
workshop:

* to have discussed and
developed a tangible
approach to credit;

* to clarify whether pro-
posed amendments to the
Constitution have been
implemented,;

* to discuss the current
status of transferring land
to the community;

* to clarify when basic
infrastructure like water
and electricity will be
supplied to those who still
lack it; and,

* to resolve disputes
around boundaries

* Access to credit for people
who are involved in commer-
cial agriculture and want to
upgrade their agricultural
ventures.

Due to the high cost and
inaccessibility of title deeds
this was not an option for the
community. AFRA thus
launched an investigation into
how affordable records of land
rights based on the communi-
ty’s current land administra-

tion systems might be provided
to households.

An adjudication process was
undertaken in the community
to clarify boundaries, identify
disputes about boundaries and
who legitimate rights holders
are and discuss the process for
resolving them.

A surveyor was subcontract-
ed to develop land holding
options, which were presented
to a subsequent meeting of the
Project Advisory Committee.
This committee, which is com-
posed of relevant stakeholders
from community, government
and NGOs, failed to reach
agreement on an appropriate
legal option for the Ekuthuleni
community. It was therefore
decided to present the options
to community members at a
workshop for them to decide.

Land transfer and
implementation update

A DLA official reported that
the Land Affairs minister had
signed the designation memo-
randum as well as the gazette
notice and that the stateland
disposal committee had agreed
to transfer the land.

The process of transfer was

under way, but it was unclear
how long this would take.

19



The official also reported
that implementation had been

delayed due to conflict between

the Mnthonjaneni Municipality
and the Uthungulu Regional
Council about which had
responsibility. It had since

The four options below were
disussed and their respective
disadvantages listed
(see boxes) before a final
choice was made

* Transfer of land to a
Communal Property
Association (CPA)

* CPA transfers land to indi-
viduals

e State transfers land to indi-
viduals directly

* New internally managed sys-
tem is developed under a
CPA (“Informal option”)

been decided that the
Mnthonjaneni Municipality
will assume responsibility

for implementing the project
and a meeting will be
scheduled between DLA, the
municipality and the commu-

This option builds on the
current practices people use
to access land and attempts
to formalise them in order to
facilitate recognition of these

types of land rights by dif-
ferent institutions, including
the law.

Implications

¢ The community would have
to decide on how accurate
demarcation and its associ-
ated costs must be;

e This option would provide
secure tenure more than it
would provide credit access.

TRANSFER OF
LAND TO A CPA

This is the route the project
is currently following.

Implications

e The CPA will be the signatory
to individuals’ credit access.

e Default of an individual will

put the whole community at

risk.

Inheritance must be regulat-

ed by the CPA constitution.

e The CPA constitution must be
amended. If it is not, issues
including membership, inher-
itance, subdivisions and sales
will cause problems.

Disadvantages

* Under the CPA household
members are not regarded as
CPA members and therefore
have got no rights;

It is not clear how CPA mem-
bership is passed on from
one member to another with-
in the household;

Ownership of land vests with
the CPA and individuals can-
not develop their properties
as they wish;

Individuals cannot use land
as collateral because they

do not have title deeds for
their portions of land, they
have to do this through the
CPA; and,

If an individual fails to pay
back the loan that problem
affects the whole community.

nity structure to finalise the
issues.

The AFRA facilitators
presented four land holding
options to the community as
described below:

CPA TRANSFERS
LAND TO INDIVIDUALS

After the CPA has taken
transfer of land it would
then subdivide it and trans-
fer it to individuals.

Implications

* Membership has to be redefined
because as it is now it is
restricted to current members
and those who can buy mem-
bership rights;

The designation memorandum
has to be amended to cover
those community members who
do not appear on the beneficiary
list;

The community has to decide
whether communal property
still exists or not;

The CPA has to get authorisa-
tion from the Minister in terms
of the Subdivision of
Agricultural Land Act, Act 70 of
1970, to subdivide and transfer
land to individuals; and,
Community/individuals incur
all costs associated with the
application and the subdivision
and transfer costs.

Disadvantages

Subdivision and transfer costs
are very high and will be a
responsibility of the CPA or
individuals;

There will be no assistance from
government financially to cater
for these costs as the CPA will
be the owner of land; and,
There will be delays as the des-
ignation memorandum will have
to be amended and the CPA will
have to apply for consent from
the Minister to transfer land to
individuals.
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STATE TRANSFERS
LAND TO INDIVIDUALS
This involves suspending After extended group discus- Next steps
the current application and sions the community members
reapplying for a state sur- unanimously decided that the Agreements were reached on
vey to transfer individual Informal option would best suit when and how demarcation
holdings directly to their de them. This would involve inter- would be undertaken as well
facto owners. nal recording and administer- as the resolution of existing
ing of land transfers. and future disputes. In terms
Implications of demarcation, it was agreed

« The land will not be transferred They gave the fgllowmg rea- that the induna, the committee
to a CPA, meaning the current sons for their choice: members, the household head
process will have to be stopped who is identifying where the
Lo sl Gl e » The CPA is going to transfer = boundary goes, and ibandla

e The designation memorandum . e . ..
needs to be amended, causing a portions of land to individual consisting of, among other
delay of two to eight months; households and issue owner- people, direct neighbours of

* Disputes in terms of boundaries ship records for those por- the person identifying where
and rights holders have to be t . the b d hould all
resolved before land can be sur- IO?S’ . . . € boundary goes should a
veyed; * This option is going to for- be part of the process.

* The community has to use malise the practices that peo-

?f;g;ctfgg_table DeESR ple are already using and are The same group would need

« The costs will be reduced if the familiar with; to be present at the resolution
community undertakes demar- * Ownership records will not of disputes. While everyone
cation itself; cost as much as title deeds agreed these processes should

* Surveying will consume a lot of d 1 di indi beoi . 1 1
time considering the topography t9 evelop and 1ssue to indi- egin soon, it was less clear
of the area; viduals; how long they take and there-

. Eaﬁh polrtiodn of land will have ¢ Subdivision and transfer fore when they would be com-
to be valued; . .

B ccociated with subdiEE Cf)StS from the CPA‘ to 1r}d1— pleted. It was agrfaed that the
ing, sales and inheritance will vidual households in this workshop resolutions must be
be incurred by individuals; option will be low; taken to a community meeting,

ld - il cither be diSColEE * Subdividing and transferring  where final decisions will made
or administer the commonage; A K
and, land to descendants will not on time frames and processes.

* Costs per property will differ cost individuals a lot;
depending on the land size. * In the informal option there AFRA undertook to write up

D Ry taeen will be no Flelays like in the a .Works.hop report e.md to dis-
formal option, e.g., the tribute it to the Project

* Future subdivisions and trans- amendment of a designation  Advisory Committee members
1= ots are very highta i memorandum; as well as the community.
be the responsibility of the com- L
munity or individuals after the * The respect and dignity of
initial transfers; the traditional authorities This report will form the

s il be delays as theloley will be maintained and they  basis for AFRA’s discussions
ignation memorandum will have . . .
to be amended to cater for peo- will always have a role to with the PAC at a meeting to
ple who do not form part of the play in the administration of  be convened early this year,
beneficiary list but are members land; and, after which we should have the
of the community; and, « Th it il take th ti tant incial

B - ting and, bl I e community will take the  most important provincial gov-
land will consume a lot of time responsibility of demarcating ernment department’s approval
as surveyors will have to negoti- and pegging as the people for the workshop resolutions.
ate with each household around who are most knowledgeable
access to servitudes. . .

about where the boundaries * A full version of the workshop
are. report is available from AFRA.
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Designing rural
housing for the people

When thousands of poor people occupied Bredell last year, the government promptly
evicted them. In the aftermath of the shack demolition, the Department of Land Affairs
committed itself to speeding up land reform delivery. Some critics, however, argued that
the problem is not the pace of delivery but the type of land reform that is being deliv-
ered. Extremely poor people need access to cheap land that increases their livelihood
options and not necessarily land for commercial agriculture or serviced urban houses,
which are often beyond their means. One experiment in KwaZulu-Natal is attempting to
bridge precisely this gap. Donna Hornby reports.

“ HE 300 m? plots with
I tiny houses could
become a social dis-
aster in the towns,” says Dave
Simpson, a surveyor in
Ladysmith who, together with
developer Jeff Richmond, have
led the way in designing rural
housing schemes that over-
come a number of constraints.
“The houses and plots are tiny
because there’s no government
money for more than that. But
they’re in sterile environments
— there’s no work, no opportu-
nities for people living in
them.” Simpson notes though
that it is very easy to criticise
government but much harder
to come up with concrete
answers. And this is precisely
the challenge he and Rich-
mond took on early in 1997.

They thought a reasonable
alternative to the urban box
houses would be a patch of
about an acre of land in a
rural area near a town and
owned in freehold together
with access to communal agri-
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cultural land. This would cre-
ate the conditions for a better
quality of life in a rural setting
away from urban squalor. The
rural setting would enable a bit
of agricultural production but
the scheme would be close
enough to a town to make
potential employment possible.
“We’re not under any illu-
sions,” says Simpson. “This
would offer agriculture as a
supplementary activity but it
wouldn’t financially support a
family on its own. We’re just
trying to provide people with a
better quality of life in a tradi-
tional rural setting which is
close to town, and it is intend-
ed for poorer communities.”

There were trade-offs to be
made. Housing policy tends to
focus on medium and low cost
housing with fairly sophisticat-
ed services that are the
responsibility of the municipal-
ities to provide and maintain.
Simpson’s and Richmond’s
first plan, to cut up a farm and
put in a road, would have cre-

ated difficulties for the munici-
pality to provide services, water
and access. They therefore
decided to opt for a plan with a
settlement and communal land
mix, which would have fallen
under the old rural municipali-
ty, the regional council. The
regional council, however, was
concerned about who would
provide and maintain services
if the project fell apart. The
compromise worked out was to
develop the property with very
basic and unsophisticated
services that would not be dif-
ficult and expensive to main-
tain. At about the same time,
regional councils were
instructed that it was their
duty to provide services to
rural communities and, with
the compromise around levels
of services, it agreed that if the
landowners’ association col-
lapsed it would provide and
maintain services. These were
to be boreholes with hand
pumps, VIP toilets and wide
road reserves to create space
to avoid holes with only the
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The settlement area was designed in the
conventional manner because Simpson
and Richmond thought it might end up as

part of a town.

major road being gravelled
while on the others the grass
would not even be removed.

With the broad framework
in place, Simpson and
Richmond found a farm in
Roosboom near Ladysmith
adjacent to land on which
there is a restitution claim.
The project was divided into
three phases. In phase one,
161 beneficiaries each got resi-
dential land of 3 600 m?, in
phase two 190 beneficiaries
each got residential land of
3 300 m? and in phase three,
199 beneficiaries are each to
get 2 100 m* of residential
land. The beneficiaries own the
residential land in individual
freehold and become compul-
sory members of the landown-
ers’ association, which owns
the rest of the land in commu-
nal ownership. A constitution
creates the basis for manage-
ment and use of the communal
land.
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Phase one

The settlement area was
designed in the conventional
manner because Simpson and
Richmond thought it might
later end up as part of a town.
The residential plots could be
subdivided six times and still
have road access. Boreholes
were drilled in eleven places
scattered around the settle-
ment and land was allocated
for communal and public facili-
ties such as a business and
trade, school, creche, church,
sport, community hall and a
dip. Word about the project got
out and “before we knew it”
there were 500 people on the
list. Clearly, “there was a huge
demand”. People began to
move on at the end of 1997
and used the remainder of the
housing grants to buy building
materials. Once they had set-
tled, Simpson and Richmond
asked for an evaluation so that
they could improve the next

phase. The two key issues were
that the settlement felt like a
“lokishi” (township), especially
in terms of people’s access to
the communal areas. The
houses and residential sites
were far from fields with the
result that, like betterment
schemes, arable production
was relatively low. The second
issue was access to water
sources. All projects hit the
problem of water, says
Simpson, because the planning
has to be fairly developed
before expensive drilling can
begin. But this means plans
need to be adjusted because
water location is a little unpre-
dictable. The result is that
some residents had to walk
around a block to fetch water —
not the shortest route.

Phase two
The residents’ evaluation in

phase one prompted Simpson
and Richmond to redesign in
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The wagon wheel design of Phase 2 dealt with some of the limitations of Phase 1.
Water access was to be addressed with boreholes in the centre of the wagon wheels.

phase two. They came up with
the wagon wheel design, with
the intention of locating bore-
holes in the centre of each
wheel. The design also reduced
road frontage and thus saved
some costs and gave residents
direct access to the communal
land in addition to the advan-
tages of phase one. A different
set of problems emerged, how-
ever. Firstly, although there
was a 90% success rate in hit-
ting water in the centre of the
wheels, water for the remain-
ing 10% was located outside of
the wheels with the same prob-
lems of distance for fetching
water. Secondly, the road link-
ages between wheels were
expensive, which was an
unnecessary cost given how
few people own cars. Although
road access is necessary for
furniture and building material
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delivery and coffin transport, it
needs to be limited because it
sucks up money that can be
used for other purposes. A
third problem was that
although people had access to
communal land, agricultural
production was still limited
because fencing to keep out
livestock was scarce.

Phase three

In the third phase, the
design incorporated a single
ring road onto which were
joined blocks of residential
plots with “access courts”.
These courts were relatively
large open spaces enclosed by
a single line of residential plots
and could therefore be used to
access every plot. They were
also big enough to ensure that
water sources could be located

in each of them to ensure that
all residents would be able to
take the shortest possible dis-
tance to reach water. Because
the residential plots ringed the
access courts, they would also
be relatively easy to keep free
of livestock, creating potential
arable fields that would be
easy to access and monitor
and that would be close to
water for irrigation. Again,
these innovations built on the
advantages of phase one, such
as land allocated for public
and community facilities. The
application for this phase has
been approved by the provin-
cial planning authorities and
now awaits the go ahead from
the Department of Housing.

* For more information,
Dave Simpson can be contacted at
(036) 637 7773 and Jeff Richmond at
(036) 637 2284.
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PHASE 3

In the third
phase, the design
incorporated a
single ring road
onto which were
joined blocks of
residential plots
with “access
courts”.
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L remained in large measure constant.
LEAP has never had full-time staff, but

©
>
—

... iInto the muddle
of legal entities

LEAP has been managed
and guided by a Steering
Committee that has always
included representatives of govern-
ment, academia and NGOs.

The implementation team has also

rather a team that works on part-time
contracts for specific tasks.

One key to the interesting outcomes of
LEAP is that those involved in it are deeply
concerned about and fascinated by the
complexity of the challenges in this field.

Everyone works on related issues in an
on-going way and the LEAP work is con-
stantly fed and feeding other work we all
do.

Moreover there is a useful diversity of
perspectives and LEAP has always sought
to work closely with a wide range of needs
and interests.

IN 1996 the Communal Property Associations Act was
passed to enable groups of people to form juristic persons that
could hold, own and manage land on behalf of land reform
beneficiaries. In a short space of time there was a growing
cry that these legal entities were failing.

Tessa Cousins describes the history, findings and work of
the Legal Entity Assessment Project (LEAP) that emerged in
KwaZulu-Natal from these concerns.

office of the Department of

Land Affairs (KZN PDLA)
requested a proposal be devel-
oped to carry out a needs
assessment and capacity
building programme for land
reform community institutions
in the Uthukela region. This
arose out of discussions

IN 1998, the KZN provincial

between a DLA official, some
AFRA staff and a number of
land reform practitioners who
had worked with land reform
legal entities and who were

Funding was not available to

the concern behind it was
widely held and AFRA subse-

concerned about their viability.

implement that programme but

quently provided seed funding
for a project that became the
LEAP in 1999. The project was
developed as a collaborative
effort, with the KZN PDLA,
AFRA and Midnet entering into
an agreement to support an
assessment of what the reality
on the ground was, in order to
inform the design of effective
interventions.

Everyone involved knew that
this was crucial and complex
territory. None of us, however,
expected the first phase of
LEAP (which ran from 1999-
July 2000) to hop into a phase
two (Nov 1999 - October 2001)
and then into its current
phase three (June 2001 - July
2003). At the end of the first
phase, in which we undertook
fieldwork to assess a number
of legal entities, we found that
we needed to clarify our think-
ing if we were to make sense of
what we were finding. That
clarification was the prime
focus of the second phase and
now, in the third phase, we are
going on to test and further
develop our thinking and the
implications of this for policy
and practice.

In the first phase the team
undertook seven community
assessments. In seeking to
analyse the outcomes we con-
cluded that the problems they
were facing, and that we were
having in assessing them,
came from factors that needed
to be recognised and acknowl-
edged as a starting point.

AFRA News



* There is no model for institu-
tion-building combined with
over-loaded and unrealistic
expectations of the community
institutions. This leads to inap-
propriate government proce-
dures and poor implementation
practice in the establishment of
legal entities. One expression of
this is legal entity establish-
ment as a “milestone” in the
land reform project cycle and
thus something to be reached
and hurriedly moved beyond.
Another is the striking lack of
support to these newly created
bodies and DLA dedicating
hopelessly inadequate capacity
to such tasks.

There is little effort given to cre-
ating linkages between commu-
nity and local structures and
institutions. This isolates com-
munity institutions, leaving
them with little support and
recourse when conflicts or ten-
sions develop internally or
between themselves and other
structures such as traditional
authorities or municipalities.

* There are no indicators in the
sector that can be used to eval-
uate community institutions,
which has led to widespread
but fuzzy and unhelpful asser-
tions that “they don’t work”.
Many of the legal entity consti-
tutions (be they Trusts or
Communal Property Associa-
tions (CPAs)) are poor legal doc-
uments because purposes are
unclear. They are also often
meaningless to community
members because the proce-
dures described are unfamiliar,
the language frequently foreign
and full of legalese and they are
at times simply not available to
the community.

We were clearly in no posi-
tion to develop interventions at
that stage. Instead we focused
on clarifying our thinking and
working with others who have
been grappling with these
issues. From this work LEAP
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has developed some useful
starting points that are now
more widely used in the sector.

e It is more helpful to think of
common property institutions
(CPIS) for land holding and
managing (that have a set of
issues to tackle) than to focus
on the form of the entity (a
Trust, a CPA, a Section 21
Company), which is secondary.

e The search for meaningful indi-
cators led us to suggest that
tenure security should be the
primary purpose of land reform
CPIS. The purposes of equity,
democracy and accountability
should operate to secure tenure
rights, rather than be models of
an ideal society. Tenure securi-
ty is both the universal need of
the group and is the foundation
for natural resource manage-
ment and development.

We found “tenure security”
to be a dense concept, which
we’ve worked to unpack and
describe so that it becomes
useful for practice. There are
implications from what LEAP is
saying for policy and for practi-
tioners who intervene or seek
to assist communities with
CPIS. For example, we suggest
it is necessary to work with a
thorough understanding of
tenure processes and institu-
tions that already exist or pre-
viously existed and to build
from this base than to expect
that we can come in and create
new ones in a vacuum.

The work of LEAP in this, its
third and final phase, is to
refine what we have started —
the developing of a sound set
of concepts that will give us
meaningful indicators that
enables us to create a model
for institution building for

CPIS. We will be testing our
ideas in fairly intensive field-
work over the coming year. We
want to develop materials for
practitioners that help them
work more effectively and we
are seeking to contribute to
policy and procedures in the
land reform arena. LEAP is
working closely with the Ten-
ure Directorate of the DLA as it
plans a “CPA Review”, which is
aimed at understanding the
problems of CPAs and develop-
ing interventions to address
them and to prevent them.

While LEAP’s fieldwork is
carried out in KwaZulu-Natal
we engage with practitioners
from across the country, as we
are keen to learn with and
from others. We have written
four papers to present at con-
ferences and these explain the
project, its progress and think-
ing in more detail than is pos-
sible here. We also have work-
ing documents on some of the
issues we have tackled, such
as the language and the layout
of constitutions. All LEAP
material is available for anyone
who is interested. We are also
keen to engage with anyone
who is working on similar or
related issues. Our documents
are currently being organised
into a more accessible elec-
tronic form, after which it will
be easier to communicate and
make available the range of
documented work we produce.

LEAP Co-ordinator:
Tessa Cousins, tessa@sn.apc.org
phone/fax (033) 342 1387
Midnet office:
midnet@sn.apc.org
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