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Common property, communal property 
The terms common or communal are often used interchangeably. As people experience it in African tenure systems, it is the land and the natural resources on that land that are used by a more-or-less fixed and identifiable group of people according to the tacit (unspoken) and explicit (named openly) rules of that group. 
From a legal perspective there is a difference between common property and communal property based on a very subtle difference in who owns the property and what the ownership means. Common property means property that is undivided between co-owners. Communal property means property in which the joint owners are a community, and the property is equally owned  by all the members of that community. 

In the CLRA (2006), communal land is defined as ‘land which is, or is to be, occupied or used by members of a community subject to the rules or custom of that community’. Community is ‘a group of persons whose rights in land are derived from shared rules determining access to land held in common by such group’.

Communal (as in communal system; tenure; land) is used to reflect the broadest possible interpretation of community land settlement arrangements, where land access and allocation is based on membership of a particular group or community in contrast to market-based private land transactions. The communal system refers to multiple levels of community decision making around local land issues (i.e. land rights and access, spatial arrangements, land use management and governance practices). 

Customary (as in customary system; tenure; principles) used in a fairly loose sense to reflect local governance practices in relation to land access, rights and use that are well understood by a local community and that are regulated by customary principles. These include layered and shared rights of land access and use, institutional nestedness of family, clan, tribe and normative values that inform the basis of resource entitlement. The principles governing land access, rights and use are well understood by a local community, but may not conform to the country’s legal procedures. 

There is an implied quality of historical continuity, mitigated by adaptability to change over time as systems respond to new external challenges. The concept is similar to “traditional” only the latter can be misinterpreted to imply a naïve acceptance of obdurate adherence to unchanging values, which these systems do not necessarily display. The term “traditional” has also somewhat controversially become co-opted into formally recognised state structures. 

Ownership in terms of land, as reflected in the Deeds Registry, is the highest legally protected real right. The title deed provides a very secure form of tenure because it is evidence of the boundaries of the land and shows details of the owner. The owner has the ability to use, control, transfer or otherwise enjoy the resources on that land as long as national or local law allows those activities. The owner may limit these rights by leasing the land or a particular resource on it, by agreeing to servitude, or by ceding land as collateral. Ownership may legally be taken away only by expropriation or as settlement of a debt.
Community

Barrow & Murphree (2001) define a community (in terms of Natural resource management) as “(a) social grouping with the actual or potential cohesion, incentive, demarcation, legitimacy and resilience to organise (its) self for effective common pool natural resource management at levels below and beyond the reach of state bureaucratic management.” 
Governance

Traditionally, governance has been understood as government systems (structure, power, effectiveness, efficiency, rights and representation). More recently, definitions of governance have expanded from a preoccupation with law, coercion and formal political structures of government (bureaucracies, party systems) to incorporate a broader range of practices and management strategies
.

Some definitions
· The exercise of legitimate authority in transacting affairs, broadly understood to refer to the maintenance of social order through endogenously evolved sets of rules or authority structures, or some combination of locally evolved and externally imposed rules sets”. (Mearns 1996).

· Peters (2000) makes the point that governance implies a much more independent form of legitimate authority, even ownership, that subsumes but goes beyond the idea of management. Moreover and possibly more significantly, governance is not located at any particular level. Hence proper governance of NR might reside at communities of users (village) ..or in partnership between communities and an arm of local government or in a structure that incorporates the latter partnership with a regional or water catchment body responsible for monitoring and regulating inter-sector interactions”. Authority can be located at any number of levels and that the term can embody notions of power and authority in a way that management does not.

· In discussing NR Tenure Regulation, Lavigne (2004) defines tenure regulation as ” - set of practical decisions regarding rights: This includes elements of :
· governance (power and capacity to define rules), 

· management (organisation of rule implementation), 

· operating (concrete implementation through adjudication, citations, surveys, contracts, etc.).

· Informal systems of governance –the role of norms, rules and expectations as bounding behaviour for the collective good (http://dfidweb.difd.gov.uk). Thus at the heart of governance is the collective attempt to manage and regulate social relations rather than the role of formal institutions (see Meinzen-Dick & Nkonya 2005).
· UNDP Latin America: Governance has been defined as the rules of the political system to solve conflicts between actors and adopt decision (legality). 
· It has also been used to describe the “proper functioning of institutions and their acceptance by the public” (legitimacy”). 
· Wikipedia: English-speakers sometimes erroneously confuse the term governance with the term government.
Institutions

· Regularised patterns of behaviour emerging from underlying structures or sets of rules in use (Leach et al. 1997; Berry 1989). 

· The rules of the game (North 1990; in contrast to organisations). (so how is this different to ‘law’- be it customary law or modern law?)
· The set of rules actually used (the working rules or rules-in-use) by a set of individuals to organize repetitive activities that produce outcomes affecting those individuals and potentially affecting others” (emphasis added).( Ostrom 2000)

· Encompass so-called ‘informal’ and formal, legally-constructed rules and regulations (Nemarundwe 2003).

· Institutions are socially constructed; they have normative and cognitive, as well as regulative, dimensions and hence are about the relationship between people (Jentoft et al. 1998).

· At a local level, they are often informal and based on traditional norms and values (Folke & Colding 2001)
· As pointed out by Latham (2002) “A colloquial definition would be to say that institutions are what define “the rules of the game”. (Dovers 2000). They are the formal, political and legal instruments of governments: parliaments, the courts, second and third tier local governments (councils or municipalities) water management organisations (catchment councils and their lower tier structures) and so on. There are also “traditional” or “indigenous” institutions, better described as “customary” institutions of governance: chieftaincy; jurisdiction over natural resources; rules governing the distribution of water; or the procedures for initiating development programmes. Institutions include the rules governing social relationships: a kinship system; marriage; how one is expected to behave to one’s mother in law. Institutional arrangements regulate the way one approaches the supernatural. These are termed religious institutions: the church, customary procedures for interventions with the shades of the departed, harvest ceremonies and the like. Together all these institutions comprise a social system.
· Nemarundwe (2003) categorises various forms of institutions involved in NRM under three broad areas:

· State institutions. These are often called formal or modern institutions and pertain to regularized patterns of behaviour recognised in law. They derive their power/ legitimacy mainly from statutory instruments.

· Traditional institutions. These are also referred to as ‘indigenous
’, ‘customary’, or informal institutions (note however that ‘informal’ does not necessarily imply the same meaning of customary or traditional and can be used for recently-developed institutions). They are usually based on kinship and lineage ties, as well as cultural and spiritual belief systems. Their characteristics are discussed in Pollard & Cousins (2005, deliv. 1). 

· Civil society institutions which include external civil society (usually donor-funded) and internal civil society (sometimes set-up by external agents)

So- what is the difference between governance, institutions (as defined above) and law?
Legal pluralism 

Meinzen-Dick & Nkonya 2005 point out that property rights are only effective, or legitimized, if there is some kind of institution to support them. The breadth of these institutions spans international law, state and local laws to which one may add religious and project specific legal orders (Meinzen-Dick & Pradhan 2002). Rarely is a resource subjected to one institution, rather it is their overlapping effects that give rise to a nuanced and case-specific reality. This is legal pluralism.
Organisations

· Players or groups of actors bound together by some common purpose

Property and property rights

Although the western notion of property tends is restricted to fixed assets, paper and stamps, this definition is not very useful when trying to understand how natural resources have been managed over the eons by communities using them (Meinzen-Dick & Nkonya 2005). As stated, they point out that property rights are only effective, or legitimized, if there is some kind of institution to support them. 
A more appropriate and embracing definition of property is 

· the “rights and obligations of individuals or groups to use the resource base; a bundle of entitlements defining owner’s rights, duties, and responsibilities for the use of the resource, or 

· “a claim to a benefit (or income) stream”. 

A property right is 

· a claim to a benefit stream that some higher body — usually the state — will agree to protect through the assignment of duty to others who may covet, or somehow interfere with, the benefit stream” (Bromley 1992). 

· More simply: “the claims, entitlements and related obligations among people regarding the use and disposition of a scarce
 resource” (Furubotn & Pejovich 1972, cited in Meinzen-Dick & Nkonya 2005).
Resource tenure 

Defined as 

· all the ways by which people gain legitimate access to natural resources for the purpose of management, extraction, use, and disposal (IDRC www.). Importantly, this includes unwritten, so-called ‘informal’ practices through which people gain access to resources. Resource tenure regimes are generally complex and overlapping where for example, one resource (a field) can be many different resources all at once, that are accessed by different people in different ways at different times of the year.
· See also Levigne (2004) under Governance
Rights and Bundles of rights

Resource tenure can be considered as “bundles of rights”. These are described differently by different authors, dependent mainly on the resource at hand. 

· Cousins & Claasens (2004) working in the land reform sector in South Africa for example, talks of the right to occupy, use, bequeath, transact, mortgage, exclude and accrue benefits from land. 

· Murphree (1991) focusing in the field of community-based natural resource management notes the importance of sanctioned user rights, the right to decide, to determine the extent and mode of use and to benefit from exploitation. 

· Schlager & Ostrom (1992) talk of the right to access, withdrawal, management, exclusion, and alienation and conceptualise these in terms of "levels."  

Nonetheless, as noted by Meinzen-Dick & Nkonya (2005), they can grouped into two broad categories:

1. Use rights of access and withdrawal. 

2. Decision-making rights to regulate and control (water) use and users, including the rights to exclude others, manage the resource, or alienate it by transferring it to others (Schlager & Ostrom 1992), and to appropriate (Agrawal 2004)

To these they add:

3. Usufruct rights or the right to earn an income from a resource.  

Access is the most basic right, and can be inherently inequitable
Tenure 

Secure tenure is about:

· Defendable rights and enforceable duties to property and benefits flowing from it.

· Rules, procedures and systems for managing these property rights and duties.

Tenure system 
A tenure system is the basis on which the rights to occupy, use and benefit from land are held, for example by permission, by lease, by private or communal ownership. The tenure system also determines who has or who can get these rights. 
Freehold Tenure: The term “freehold title” has some ambiguity in terms of its precise legal meaning in the South African context. The term is understood by most land practitioners to mean a title that confers ownership in land, which is recorded and registered in the central Deeds Registry of South Africa, having been formally surveyed by registered land surveyors and transferred by registered property conveyancers. The term Registration of Deeds (ROD) System is more accurate, particularly since the advent of group titles, sectional titles and registration of trusts. 

Right 
Generally defined, a right is a just and fair claim to anything whatsoever. The word also refers to that something to which there is a just claim. 

An ownership right is what the law calls a real right. The thing that is owned may be given or sold to or inherited by someone else. 

If the right is a power or privilege that belongs to a person by law, nature or tradition, that is a personal right and it ends when that person dies or is removed from the position conferring that power. 

Rights held in land or other resources may be real rights of ownership or may be conditional or limited. For instance, the right to use and live on a piece of land in terms of a lease comes to an end when the contract either ends or is broken. The right to use communal land depends on membership of the community and is generally also limited by rules or traditions. Zoning laws and land use planning regulations also impinge on land rights. However, all these rights are substantive rights. 

� You said in your note the ff: The nature of the property regime has a relationship to the governance and management of natural resources. It has been suggested that in property systems management functions must be distinguished from the ownership or land holding functions.(Smit and Pienaar 2001).  “Forms of tenure are often associated with the kinds of persons or institutions that are responsible for the management of the land in question.  But the owner of the land is not always responsible for the management of the land.  The ownership issues must be considered separately from the management issues.  For example:  land can be privately owned by a CPA but managed by a service entity under a municipality.  Similarly a commonage committee elected by users can manage public land owned by a local authority�.”  So what does this mean for our definition?


� Note that institutions and organisations are often conflated. Nemarundwe (2003) points out that they are often studied together because it is often difficult to separate the institutions from the structures that administer them


� The term indigenous carries different meanings and definitions. The dictionary definition “belonging naturally to a place…original inhabitants” is not useful in the context of community-based NRM as it excludes most people. Rather the sense is one captured by a modified version of the definition proposed by Earle et al. (2006), to refer to the rules, norms and their enforcement of rural groupings, whose socio-political cohesion is based on a sense of ethnicity besides residence and for who local, self-governing, traditional/ tribal institutions play a role in many domains of life (as distinct from institutions derived from national, statutory policies). They fail 


� increasing scarcity and demand is essentially the catalyst for defining rights
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