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1. Introductory note

The nature of the property regime has a relationship to the governance and management of natural resources. It has been suggested that in property systems management functions must be distinguished from the ownership or land holding functions.(Smit and Pienaar 2001).  “Forms of tenure are often associated with the kinds of persons or institutions that are responsible for the management of the land in question.  But the owner of the land is not always responsible for the management of the land.  The ownership issues must be considered separately from the management issues.  For example:  land can be privately owned by a CPA but managed by a service entity under a municipality.  Similarly a commonage committee elected by users can manage public land owned by a local authority
.”   

In communal or group systems, ownership functions include group decision making in relation to certain ownership transactions such as the sale, lease or mortgage of land to non-members, and macro land use and zoning decisions. Ownership functions would include where rights are allocated to “outsiders” or non-members (such as sale of land, or e.g. granting rights for a brickmaking business to operate, or giving servitudes to the municipality for water pipes). Management functions will concern the internal administration in relation to members and land rights and land use.

In South Africa the government retains its governance and administration responsibilities over all public and private land.  Environmental laws, soil and water protection laws and planning and development authorisations impact on the ownership and management rights of all private landowners.  The state also takes on responsibilities of participating in the ownership and management of private land and private property. The state’s governance and administration function extends to the area of adjudication and dispute resolution.  The courts and an array of legal tools ranging from rent interdicts to common law privacy and common law nuisance doctrines protect the rights of owners.  

2. Land policy environment

In South Africa the post-1994 period saw a rapid and intensive process by the State to fulfill constitutional requirements to provide land tenure security to all. There has been a stated political commitment to recognizing a wide range of informal land rights which were previously unrecognised in law, such as the system of Permission to Occupy (PTO) in rural areas. Land reform has primarily worked within the paradigm of “ownership through title”. The Communal Property Associations (CPA) (Act no 28 of 1996), set out to create an appropriate alternative to group ownership, as policy makers recognised that communal systems fulfill social and economic functions and should be a choice for people as a tenure form. The legal options available at the time for group ownership included: Trusts, Sectional Titles, undivided shares, block share schemes, cooperatives or voluntary associations: none of which was ideal for the purpose of group land holding in a communal land system.  In practice, in many areas CPAs and other group holding entities defaulted to some form of traditional system, or simply do not function effectively as a group (Leap 2004). In effect then, CPAs have remained within the title model, and their main function has been to reduce costs by creating a single perpetual juristic person that takes transfer of the property, and the tenure formally secured is for the group, for the outer boundaries of the property, which are held in title by a legal entity. Security of the land tenure rights of the members of groups has not been dealt with effectively, nor has land administration. This experience has influenced the new act on tenure reform in communal areas, and also informs the critiques of this act, and our understanding of what implementation may mean for people and for land and natural resources management.
With regard to the former homelands the state recognised its extraordinary responsibility to both withdraw and intervene in an aggressive manner.  The White Paper on Land Reform recognises that:  
“There are many areas which have belonged to particular groups or tribes since time immemorial. There are also areas where groups purchased land but did not get title. Instead, in both cases the land is registered in the deeds office as "state owned". This is an anomaly created under colonialism and apartheid. In such instances the rights of the long-term holders of the land should be treated as ownership rights…. If the land belonged to them the powers and duties of ownership would be devolved to them…   The conflation of ownership and governance functions in the legislation applicable in these areas, means that government is often carrying out functions that are not its inherent responsibility. The Tenure Reform Programme will separate these functions, so that ownership can be transferred from the state to the communities and individuals on the land. This will allow government to carry out its governance functions. The owners of the land will assume full responsibility for ownership responsibilities that include land allocation.”
  
The state then undertakes responsibility to support and establish processes for rights inquiry and confirmation to deal with the legacy of confused governance and ownership jurisdictions.
The Interim Protection of Informal Land Rights Act , 31 of 1996 (IPILRA) was put in place in order to protect the certain rights to and interests in land, of  people living on communal land during the transition, while new land legislation was being developed. A major intention was to prevent the sale of land by tribal authorities that would thereby deprive people of their land rights. IPILRA requires that there be an inclusive decision making process.  It is a very simple piece of legislation, that was intended to be quickly replaced. However this was not to be the case, and it has had to be extended each year to stay in force. The Communal Land Rights Act (see in detail below) causes the clause making it temporary (section 5 subsection 2) to be deleted, so once CLRA is operational the extension will no longer be needed and it becomes a permanent piece of legislation.  IPILRA states the “the community” must agree to decisions, and this leaves a fuzziness as to boundaries and actual procedures.  In recognition of some of the shortfalls in the legislation, in 1998, Interim Procedures Governing Land Development Decisions Which Require The Consent of the Minister of Land Affairs as Nominal owner of the Land was approved. This document describes in detail what procedures for decision making need to take place. There is some uncertainty as to the legal status of the procedures, with a view being that if they are not followed this could legitimately be questioned in court, while another questions this (pers comm. A Claasens, H Smit). It is unclear to what extent IPILRA or the procedures are followed in practice, for many officials and affected people do not know them. 
A team was set up to work from the White Paper to develop tenure reform policy and legislation for the communal areas, on the basis of a process of research informing policy and law through 1996 – 1999. This team developed a proposed Land Rights Bill. This proposed that all residents of communal areas would be granted “statutory rights” on the passing of the legislation, and then government could deal progressively with land rights problems and conflicts, through land rights enquiries and land redress awards. In 1999 a new Minister for Agriculture and Land Affairs was appointed, who brought the work on the draft Bill to a halt. In 2001 drafting began again, with a substantially different approach. By 2003 it was pressing for the state to address the issues of the role of traditional leadership, its democratization, and the ownership of communal (largely ex-homeland) land. These are intensely political issues, and the practicalities of the needs for tenure security, development and natural resource management in these areas was being weighed against the need to make political movement towards resolving issue of the power of traditional leaders and reconciling this with the egalitarian demands of the Constitution. It was also in the period leading up to a general election. 

In 2003 and 2004 two national laws were enacted, which were designed to go hand in hand; the Traditional Leadership and Governance Framework Amendment Act (41 of 2003) (TLGFA); and the Communal Land Rights Act (11 of 2004) (CLRA). These two acts are intended to impact on how rural people living in communal areas hold land rights and how those rights are administered. 

The Communal Land Rights Bill was hotly contested throughout its many drafts. Perhaps most controversially, last minute changes were made just prior to the elections to provide that Traditional Councils (set up under the TGLFA) would become Land Administration Committees; would represent communities “as owners of communal land” and have the power to allocate and register “new order” rights in communal land.  This change was greeted with jubilation by the traditional leader lobby and dismay by the NGO groups. In response the Legal Resource Centre, with some of the communities who had made representations regarding the Bill in parliament, launched a Constitutional Court challenge to the CLRA. There are now contested interpretations on what CLRA is really proposing with regard to the traditional councils, and without sight of regulations and the court case delayed on request for extension by the DLA, this remains unresolved.

The change in political leadership of Land Affairs in 1999 saw a significant change in the relationship between the DLA and civil society organisations. Previously there were many strong and cooperative relationships, with some warnings amongst land NGOs to keep some distance and a “critical partnership”. After 1999 the relationships became increasingly distant, hostile and defensive. The years 2000 – 2006 saw increasing concerns from civil society about the slow rate of land reform and the lack of support to land reform beneficiaries. In this time there have been some significant shifts within civil society (the Land Peoples Movement was established, the national office of the network of land NGOs, National Land Committee, closed down, and more recently ALARM
 was established.) The Constitutional Court challenge currently underway of CLRA, led by the Legal Resources Centre on behalf of four client communities, and drawing on expert witness including local and international academics, has heightened the tensions between the NGO sector and the DLA.
Land rights and natural resources 
The CLRA and TLGFA, in tandem, seek to change and clarify the property regime on communal areas, and the institutional environment in which this property regime operates. Currently the land of the ex-homelands is legally owned by the state. However there is more than one recognised system of authority regarding this land, such as the national Department of Land Affairs, Provincial departments dealing with housing, local government and land administration, Municipalities, Tribal Authorities/Councils or one or more local community structures. Currently different segments of a community, or even one individual or household, may appeal to different authorities for intervention. There is currently little clarity about who has what rights, who has what authority over land, and where to go for resolution of land related problems or conflicts or abuses.   In most provinces nobody has the legal power to allocate land rights, and there is no budget or staff to survey sites, maintain grazing camps, enforce dipping regimes or control the plunder of common property resources such as medicinal herbs and forests.  Double and disputed land allocations are the order of the day, illegal and informal land sales are increasingly common and stock theft has reached alarming proportions.  Ref Harmonising here?
Land rights no longer go along with riparian rights to water. Thus none of the land legislation deals directly with water, nor does it deal with other land based natural resources. However land management relates very directly to the state of water resources. This can be very clearly seen in the case of wetlands – where cultivation practices within and directly surrounding wetlands have a direct relationship to the sustainability of that wetland, which in turn impacts on the water systems the wetlands are part of. 
Land and resource management on dryland fields, the harvesting of trees, of grasses and reeds; formal and informal activities such as sand mining, paths, roads, housing and industrial developments can all impact directly or indirectly on the water resource.
Systems of land management that impact on the water resource include where people cultivate, how close to the river, how steep the land, cultivation practices, and where paths and tracks are made. 
The increasing unclarity of institutions, combined with decreasing clarity on authority, decreasing capacity to enforce authority and increasing use of natural resources due to high poverty and the high value of some of those natural resources (medicinal herbs, sand, wood) (ref), leads to practices that damage the land-water ecological systems.  
Clearer land rights for the people that live in the ex-homelands, clearer authority over land and thus over the land related natural resources, could lead to less conflict and less abuse by outsiders of natural resources. However it would be naïve to think this will happen without there being suitable capacity to manage these resources, and institutional alignment and support to the authority. 
The stated intention of government, through the two laws under discussion, is to secure property rights, especially in the ex-homelands, to facilitate development, to extend democracy through balancing recognition of customary practices while transforming them, and to ensure sustainable land use into the future. By extension this should result in better management of the natural resources, including wetlands, reeds, trees, grasses and soil. 

The question here is whether these laws will achieve what they set out to? We now have some experience of legal reform in this country. Analysis is based on some experience of working with laws relating to water, to land and to the environment. The reality of social dynamics within communities, of severe capacity constraints of government at all levels, of power dynamics and politics at every level, and at the confusion created by institutional change and a plethora of sophisticated laws, means that much of our reform is not meeting its objectives, and is all too frequently having unintended negative consequences. This analysis therefore takes a hard look at what the laws are intended, and what experience tells us, as well as early signals regarding these laws. It seeks to highlight particular points of possibility and of concern, regarding natural resource management. 
3. Legislation content and implementation 
The Constitution 1996
Drawn from a paper and talk by Tom…
The new Constitution accepted customary law as one of the principle components of the South African legal system. Section 211 (3) provided that “The courts must apply customary law, when that law is applicable, subject to the Constitution and any legislation that deals specifically with customary law.” In addition the right to participate in the cultural life of their choice means that courts accept those claiming application of customary law can base their demand on the right to culture.  (ss 30 and 31)
Although seen as an important cultural heritage, public interest litigation attacked many institutions basic to African culture. The sense of contradiction was resolved by reserving constitutional protection for the “living law”.  Critique by scholars of customary law, while having 2 schools of theory (legal pluralism and deconstruction), are concerned about a false impression of customary law, and thus draw a distinction between  so-called “official code” and the “living law”. The latter is what was actually lived by the people concerned. 
Protection of living law was based on the following:
· Where customary law was manipulated to suit offensive colonial and apartheid policies it should be eradicated

· Any system of custom rests on the understanding that its origin and development lie with those who live it. 

· The old idea that customary law is static and primitive needs to be put to rest – compounded by the fact that parts of the official version were seriously outdated. 
Implementation: Theory becoming praxis
With living law given preference, how were rules to be ascertained and/or created?

The safest and easiest option is to leave customary law embedded in the communities to which it applies. However custom is seldom a matter of general consensus or majority will, it is more likely to have resulted from the dominance of an elite group. Legislation has (in the case of marriage) and will (in the case of intestate succession) seek to codify certain aspects of customary law. The problems of codification and restatement are well known, and so, the courts bear the brunt of adjusting customary law to a new era. However courts are ill-prepared for the role of law-makers, and their approach has been confused and contradictory. 
Legal anthropology offers little to assist the courts, as they offer no concepts or methods that will be directly applicable in legal institutions, and be helpful for the future development of the law.

What this means for land
Custom manifests itself in many guises, and not all these forms of behaviour, even those widely accepted and deeply rooted in the past, can be deemed “customary law” for the purposes of the courts. An additional component is necessary: connection with a particular culture. 

The contention with regard to land is where ownership of communal land rests, and the authority to make decisions that lie with ownership about land access, transfers and adjudication. The widely held and simplistic view that this authority lay with chiefs and traditional authorities, but this is questioned by historical and current studies. 

In an attempt to describe the essential features African customary property systems, Cousins and Claasens (2006) suggest that “ a key issue is the origin and vesting of rights”, and go on to offer a description that sets out the limited role of traditional authorities:

· Land rights are embedded in a range of social relationships and units, including households and kinship networks and various levels of ‘community’; the relevant social identities are often multiple, overlapping and therefore ‘nested’ or layered in character (eg. individual rights within households, households within kinship networks, kinship networks within local communities, etc). 

· Land rights are inclusive rather than exclusive in character, being shared and relative. They include both strong individual and family rights to residential and arable land and access to common property resources such as grazing, forests, and water. 

· Rights are derived from accepted membership of a social unit, and can be acquired via birth, affiliation or allegiance to a group and its political authority, or transactions of various kinds (including gifts, loans, and purchases). 
· Access to land (through defined rights) is distinct from control of land (through systems of authority and administration). 

· Control is concerned with guaranteeing access and enforcing rights, regulating the use of common property resources, overseeing mechanisms for redistributing access (eg. trans-generationally), and resolving disputes over claims to land. It is often located within a hierarchy of nested systems of authority, with many functions located at local or lower levels. 
· Social, political and resource boundaries while often relatively stable are also flexible and negotiable, given the nested character of social identities, rights and authority structures.
The Interim Protection of Informal Land Rights Act  (IPILRA)
The intentions of IPILRA
To provide for the temporary protection of certain rights to and interests in land which are not otherwise adequately protected by law. 

It applies to those parts of the country where land is de facto owned and occupied by African people but held in trust by the Minister of Land Affairs.
This is a short, simple piece of legislation, which was intended to be temporary measure. Various decisions that relate to land (mattes such township development, sub-division, granting of servitudes, leases, mortgages and sales) have legal status only if they are taken by the Minister. However this legislation recognises that decisions that pertain to ownership rights are most appropriately made by the majority of members of such communal systems. 

Some key terms and concepts in this law are that “informal rights to land” means the use of, occupation of or access to land in terms of customary law, custom and practice in communal land (land vested in the SADT and the former homelands).  Beneficial occupation rights are protected – which means the occupation of land by a person, as if he or she is the owner, without force, openly and without the permission of the registered owner, for a continuous period of not less than 5 years prior to December 1997.
It specifically does not cover the rights and interests of tenants, labour tenants, sharecropper or employee where these rights and interests are of a contractual nature. 

The main idea is that people shall need to agree to any decision which leads to their loss of land rights, although a majority decision by a community would hold, although with due compensation to those who thereby lose rights and interests in land. 

IPILRA section 5, subsection 2, is deleted in the CLRA: this is the statement that these provisions shall lapse on 31st December 1997, and shall be extended by notice in the Gazette by only 12 months. 

IPILRA makes no mention of tribal or traditional authorities. It does talk about “customary law” and  “customary practice”, and “community” as being “any group or portion of a group of persons whose rights to land are derived from shared rules determining access to land and held in common by such a group”.  Traditional Authorities may be assumed to have some role in customary law, in at least some such communities. However IPILRA as such does not give any legal authority to a TA in relation to land rights or access or use, as it focuses on the direct user of such rights, whom it seeks to protect. 
Implementation
The  Interim Procedures Governing Land Development Decisions Which Require The Consent of the Minister of Land Affairs as Nominal owner of the Land (approved by POLCOM on 28th November 1997 and amended on 14 January 1998) sets out in some detail the procedures to follow. These procedures specifically note that members of the group should be considered co-owners, and that ownership does not vest in chiefs, tribal authorities or committees. This, it states, is consistent with customary law in terms of which land belongs to the entire group and not to the chief or tribal authority. It is not clear to what extent the law and the procedures are understood, or followed. Like much law and policy, it is not widely understood by those whom it seeks to protect, or by those who should be working in terms of it; in traditional authorities, local government and departments. 
3.1. The Communal Land Rights Act (CLRA) 
The stated intentions of CLRA
Some key purposes of this law are: to provide for legal security of tenure by transferring communal land to communities; democratic administration of communal land; and co-operative performance of municipal functions on communal land. 
The Act provides that the Minister of Land Affairs may vest title of such land in “communities”, who will own the land as “juristic persons” governed by registered community rules.  The Act applies to state land in the ex homeland provinces, and all land reform land. 
Juristic personality of communities 
The CLRA enables the registration of communities as juristic personalities with perpetual succession so that they can ‘acquire and hold rights and incur obligations” – i.e. become legal land owners. 
The Act defines “community”  as “a group of people whose rights to land are derived from shared rules determining access to land held in common by such group”.  In answer to a question from the portfolio committee about the number of rural communities affected by the bill, the Department of Land Affairs gave the figures for the number of tribal authorities that currently exist.
  (LRC, 2005)
“New order rights”.
The CLRA envisages existing “old order” rights (such as Permission to Occupy Certificates
) being converted to “new order” rights and registered, in the name of a “community or person”.  The Act envisages that title will be transferred to the community as a whole, whilst new order rights, (which are not equivalent to title, but would be registered in the Deeds Regsitry) will be vested in “persons”.  It specifically states that if old order rights are in a man’s name, but are in use shared by spouses, the new order right will be registered in the names of all spouses, whatever the form of marriage is. The content of “new order” rights is not set out in the Act.  New order rights are defined as rights “confirmed, converted, conferred or validated by the Minister”. 

Land Rights Enquiry
Before any registration or transfer of land or rights, the Minister appoints a land rights enquirer to carry out a land rights enquiry to find out which communities and individuals already use and have rights over which land, and what kind of rights these are. The land rights enquirer investigates:  
· the nature and extent of rights, interests and tenure of land, whether legally secure or not, and whether any of these are competing or conflicting, 
· the interests of the state

· the provision of access to land on an equitable basis

· spatial planning and land use management, land development, and the necessity for conducting a development or de-densification or other land reform programme, and the nature of such a programme.

· the need for comparable redress (where it is not possible for a community or individual to get ownership of the land they use and the Minister gives people money or another piece of land in compensation)
· measures required to promote gender equity

Communities and all individuals affected have a right to participate in and make submissions during this enquiry.

Determination by the Minister
A report is submitted to the Minister, who must be satisfied that all relevant laws including those governing spatial planning, local government and agriculture, all old order rights, and the need to promote gender equity are duly considered. The Minister then determines the location and extent of land to be transferred, and to whom it is transferred. It may all be transferred to the community, some may be subdivided and transferred to persons, some to the state. 

The Minister also determines when old order rights should be cancelled, and the holder awarded comparable redress. 

In making determinations the Minister must take into account the Integrated Development Plan of each municipality, and after consultation with local government, s/he may reserve part of the communal land to the state, including to the municipality.

Transfer and registration of communal land

Once the Minister has made a determination, the minister must:

· Transfer the ownership of the land to the community.

· Have a communal general plan prepared and approved

· Have this plan registered and have a communal land register opened

· Transfer the new order rights, via a Deed of Communal Land Right, to the person or persons entitled to them.

New order rights are registered in the name of the community or person/s entitled to the land in terms of CLRA and the community rules.

The Registrar of Deeds will reflect the community as being the owner of the land on the title deed. This land remains subject to all obligations imposed on it, and rights attached to it.  

Any new allocations of rights that take place after the opening of the register must be registered. 

The holder of a new order right can apply to the community to convert this right into freehold ownership – at the holder’s cost.

Community rules

All communities whose land is registered under CLRA must have a set of community rules, which set out the administration and land use by the community as land owner. These must be developed in an open and transparent way that enables those affected to participate. The rules can deal with almost any issue such as the powers of the Land Administration Committee, how this committee is chosen, how land is used and whether land can be sold or not. These rules are binding on the community, and are registered by the Director-General. They need to be within the framework of law governing spatial planning and local government, and to comply with the requirements and intention of CLRA and the Constitution. The Land Board needs to approve these rules. 

If the community fails to adopt a set of community rules that meet these requirements, then a standard set of rules, that regulations will prescribe, will be adapted by the Minister and registered as that community’s rules. 

Community rules can be changed in a general meeting of the community, but must be registered before they are accepted as becoming effective.

It is not clear when this process of developing community rules should take place in relation to other processes described in the Act.

Land Administration 
Before land is transferred to a community a Land Administration Committee (LAC) must be established. 

The LAC will represent the community and can act as the owner of the land as long as they act according to the community rules. They are responsible for establishing and maintaining the register and records of land rights and transactions. They are be responsible for safeguarding the interests of the people in their land, and for liaison with the municipality and departments regarding services and planning and development of the land. 
The Act states in section 21 (2) that “If a community has a recognised traditional council the …LAC …may (my emphasis) be exercised and performed by such council”. In section 22 the composition is said to be determined by community rules as well as needing to meet a number of prescriptions, including that the members of the LAC must be elected in the prescribed manner and must not be persons holding any traditional leadership positions, but this is subject to section 21 (2). It is not completely clear to commentators to what extent communities have choice here. This was a very controversial aspect of the Act, changed in its final version, seemingly to meet the demands of traditional authorities that they retain functions of land administration. 
The Minister will also appoint a Land Rights Board, probably one in each province, to advise her and to monitor implementation of the CLRA. 
Provision of municipal services

There is a clause stating that any change in ownership should not change the delivery of services by the municipality on communal land. This is because many municipalities consider land held by groups in trusts or CPAs with title deeds to be “private land”, and that it is not for them to provide services to people living on such land (such as on private farms). This clause seeks to prevent the transfer of title deeds for communal land to lead to such a response form the municipality. 
3.1.2. Implementation

Implementation has not yet started. The DLA has stated that firstly the TLGFA needs to be implemented before CLRA can start. Then regulations for CLRA, which are still being finalised, need to go to provincial DLA offices, who will then each develop an plan for implementation. DLA has said it intends starting implementation in April 2006. They have also given the LRC an undertaking to inform them of a date to start implementation 6 weeks prior to doing so. This is in the light of the LRC launching a Constitutional Court challenge on the CLRA, which application was made in March 2006. The State Attorney has asked for extensions to them filing their answering affidavits twice now, and currently have an extension to March 2006. 
Over the past year information workshops have been held by the DLA with Houses of Traditional Leaders on the Act. 

3.2 TLGFA content and implementation
3.2.1 Summary of content of the TLGFA
A key purpose of the TLGFA is to set out a national framework for traditional leadership in a democratic South Africa. It provides for recognition of “traditional communities” and “traditional councils”, while also setting in motion processes that integrate these into the emerging, aspiring, modern democracy of South Africa.  The TLGFA requires that these traditional institutions conform to the principles of democracy and gender equality. It seeks to clarify community boundaries and traditional leadership boundaries of jurisdiction, which sets the basis for creating institutional clarity in relation to the authority and role of traditional leadership (and for transferring land to them under the CLRA.) 

Recognition of traditional communities

Provincial acts are the vehicle for the national TGLFA to be implemented. Once provincial legislation is in place, traditional communities will be recognised by notice in Provincial Gazettes by provincial Premiers, after processes of consultation which each province sets out.  There are certain prescribed adaptations such communities are required to make to their customary practices in order to comply with the Bill of Rights. These relate particularly to: preventing unfair discrimination; promoting equality; and progressively advancing gender representation in succession to traditional leadership positions. 

Establishment of traditional councils

Once a traditional community is recognised, they must establish a traditional council – which must meet certain principles that are set out in the provincial legislation. The national TLGFA sets out certain prescriptions to be met in the composition of traditional councils, which includes allowing selection of members according to custom, and also requiring election of 40 % of members, and requiring that at least a third of members shall be women. The Provincial Premier will recognise the traditional council for the traditional community within a defined area of jurisdiction, by notice in the Provincial Gazette.
Functions of traditional councils
A number of functions are spelled out for traditional councils. To generalize they are given specific functions of administering affairs relating to tradition and custom, and a range of functions to support, facilitate, promote, participate and recommend activities that are the sphere of municipalities or government departments. To identify those that could relate to natural resource management:

· Support municipality to identify community needs

· Facilitate involvement of community in IDP development and amendment

· Recommend interventions to government to promote development and service delivery

· Participate in development of policy and legislation at local level

· Participate in developing development programmes of municipalities and provincial and national government

· Promoting the ideals of cooperative governance, integrated development planning and sustainable development

· Promoting indigenous knowledge systems for sustainable development and disaster management

· Alerting municipality to hazards and disasters

· Performing functions conferred by customary law and customs (that are consistent with the Constitution)

It is noted that a traditional council may enter into a service delivery agreement with the municipality.  

In the Provincial draft bills and acts, these functions are largely reiterated, with a few additions, none of which relate to natural resources management. 

Roles and functions of traditional leadership

Apart from functions that relate to customary law and customs, a range arenas are identified in which roles and functions may (my emphasis) be identified for traditional councils or traditional leaders.  National or provincial government would need to provide for these roles through legislation “or other measures”  (perhaps this includes service delivery agreements).  The arenas identified that relate to NRM are:

· the management of natural resources

· land administration (note: this is what the CLRA does)
· agriculture

· economic development

· environment

· disaster management

Where an organ of state wishes to allocate a role of traditional councils or leaders, there are a number of steps to get concurrence from:

· the Minister concerned, 

· Member of the Executive Council responsible for traditional affairs) 

and to carry our consultations with:

· Relevant structures of traditional leadership
· SALGA

In addition this must be consistent with the Constitution, take customary law into account, see that resources are allocated for performing the functions, and monitoring must be put in place.
3.1.2. Implementation 
In each province legislation that is in line with the TLGFA needs to be put in place in order to implement the Act. 

Provincial legislation for six provinces KwaZulu-Natal, Eastern Cape, Limpopo, Mpumalanga, North West and the Free State has been prepared. There have been information sessions, and in some cases consultations, with traditional leaders in these provinces, and the setting up traditional councils has been started. 
Eastern Cape passed Traditional Leadership and Governance Act in December 2005.  An NGO reports that traditional councils are being formed, with an election process run by the House of Traditional Leaders. 

KZN Traditional Leadership and Governance Bill Oct 2004 – it was contested by Inkosis that elections for traditional councils take place before provincial legislation be finalised, but they lost this court bid. Traditional Councils s have been established in KZN. 
Limpopo Houses of Traditional Leadership Bill 2005, and Limpopo Traditional Leadership and Institutions Bill 2005. 

Mpumalanga Traditional Leadership and Governance Bill, 2005.
North West North West Traditional Leadership and Governance Act, 2005.
Free State Draft Bill

Once legislation is in place, a community that is subject to a system of traditional leadership and observes customary law, may be recognised as a traditional community. The Premier places a notice in the Provincial Gazette after due consultation to do this. Has this been done anywhere? We don’t know
Traditional communities must “transform and adapt” customary law and customs to comply with the Act and with the Bill of Rights in the Constitution, specifically to promote equality ad progressively advance gender representation. How is this done? Its not clear, but doesn’t appear to be happening
Once a traditional community is recognised, they establish a traditional council. The traditional council is then published in the Provincial Gazette by the Premier. This process must meet the specific provincial legislative requirements, with some parameters for this set out in the TLGFA, such as:

· No more than 30 members

· At least a third must be women (with some discretion for provinces to vary this)

· 40% of the members are to be democratically elected for a 5 year period

The elections process is not spelled out anywhere. The national act says 40% of the council must be elected, and 30% of these must be women, however Premiers may establish a lower threshold if insufficient women are available to participate. The EC, FS and KZN require the community to prove insufficiency, while Limpopo has the senior traditional leader certify to this. Community reports from North West and the Eastern Cape indicate that the Houses of Traditional Leaders are running the “elections”. 
The provincial Acts and Bills in large measure echo the national Act. There is some variation on what level of consultation is required, and the time periods within which the Premiers can decide to recognise a community as traditional or not vary. Provinces are now going through processes of recognition of traditional communities and traditional councils. This will involve dispute resolution (over boundaries, who is eligible to be chief) where conflicts exist. The Nhlapo Commission is dealing with these disputes.  Current understanding is that the Nhlapo Commission is to deal with disputes, and Premiers only make determinations where there is no dispute. 

4. Analysis
CLRA and the TGLFA are two pieces of legislation that are tightly linked, and also controversial The DLA itself has said that the CLRA is not to be implemented until traditional councils are in place.  The provision regarding traditional councils acting as land administration committees was seen at the time by some observers as a last-minute inclusion resulting from a back-room political deal in the context of the TGLFA and reaching accommodations with traditional leaders in the run-up to a national election (Govender and Murray in Cousins and Claasens, 2006).
As Cousins and Claasen explain, underlying the debates over the two linked Acts are competing interpretations of two core concepts: African custom, and democracy. Those responsible for the legislation assert that the Acts are reconciling these concepts within South Africa’s transition to democracy, and defend the CLRA as being consistent with the nature of customary land tenure and consistent with democratic rights (Sibanda 2003). The Congress of Traditional Leaders of South Africa agrees (Holomisa 2004). Some critics see the CLRA and the TLGFA as a betrayal of democracy, and assert that attempts to reconcile custom and rights are inherently contradictory (Ntsebeza 2004). Others assert that neither democracy nor custom is embodied in the CLRA (Claassens 2005; Cousins 2005a, 2005b). This debate is highly polarised and contested.
The controversy remains active, and the afore-mentioned constitutional court challenge has been launched. An excerpt from the LRC press statement summarises the basis of the challenge:
The Legal Resources Centre and Webber Wentzel Bowens Attorneys, acting on behalf of four rural communities, have launched a legal challenge to the constitutionality of the 2004 Communal Land Rights Act.  The Act, which was rushed through parliament just before the 2004 general election, has not yet been brought into operation.  It deals with the ownership of land in communal areas.  According to the Department of Land Affairs over 21 million people, including the poorest people in South Africa, will be affected by the Act.  

The passage of the Act was controversial because of last minute changes that give far reaching powers over communal land to Traditional Councils.  

The papers served on the Minister of Land Affairs and others argue that the CLRA was enacted in terms of the wrong parliamentary procedure and is therefore invalid.  Furthermore it is argued that it breaches the tenure security and equality provisions in the Bill of Rights, and that the powers given to land administration committees and Traditional Councils constitute a forth tier of government which is not authorised by the Constitution. LRC April 2006) 

Government officials interviewed either express very upbeat views on the two Acts, or know very little about them. The positive view is that these laws are progressive acts; that the effects on rural communities will be positive, and this will finally lay to rest colonial and apartheid forms of oppression in terms of disenfranchisement and land administration. Both pieces of legislation will contribute to transforming the traditional patriarchal nature of rural communities by creating greater opportunities for women to participate politically, and to gain access to land. 
However much is unknown as yet. Regulations for CLRA are not yet available. There is a Constitutional Court challenge lodged, which the State (after long delays on its part) is due to answer by the 31st  March 2007. These would hopefully lead to clarity on a number of issues where interpretations can vary, with enormous implications. The DLA has said it wishes to stat implementing of CLRA in 2007. 
These two laws are engaging directly in the property regime of communal areas of South Africa. Thus we can assume they would have a direct bearing on the management of common property. However it is difficult to give a very clear analysis of this at this stage, because without the details of regulations (which detail processes and procedures and give clarity of interpretation) and implementation plans (which then give a picture of capacity and therefore likely scale and timing of implementation) only rather general comments can be made, which are necessarily based on assumptions. Moreover a number of specific functions that relate directly to natural resources management fall under the ambit of other laws and authorities, which would need to specifically delegate functions to the local level (to either Traditional Councils or Land Administration Committees or some other body) with respect to specific resources. This intersection with other law needs to be examined. Planning processes regarding land use and management are another area to focus on, either to get, or to seek to create, more clarity regarding land management roles, functions and authorities. 
While the CLRA seeks to incorporate IPILRA by making it permanently applicable, there is a view that legally the 2 pieces of legislation create some uncertainty, as people who feel threatened by a decision under CLRA could challenge this through calling on IPILRA. The scope of IPILRA is people of a certain kind, and their land rights and interests being protected. While CLRA focuses on land of a certain kind, and on  its ownership and administration. So, it is suggested by a land lawyer, that if a developer were seeking certainty for a project on communal land, it would be advisable that they see that they follow both CLRA and IPILRA procedures (pers comm. H Smit). 

Analysis in relation to community based natural resources management
4.1 Property regime (security of tenure? Bundle of rights?)
The communal areas of South Africa are former homelands, and so are deeply shaped by this history. 

The common history of the creation of areas as “homelands”, and the removal of people into these areas by force, in order to restrict their land access and choice, is clear. However there are also a great deal of variety in the experiences and situations of people and of communities – of subjection to removal, of historical continuity, of density of settlement, of political dynamics and of conflict. So it is with circumspection that one generalizes, and with due notice that within any generalization there will be very significant variation. 

The level of generalization possible is that what exists is what Leap has termed ‘transitional tenure systems” (Leap 2005):
The term “transitional land tenure arrangements” refers to land where past interventions brought permanent and incontrovertible changes to customary principles of land tenure, whilst not overruling them completely. Systems in transition display a diversity of characteristics. A distinguishing feature is that some communal land use forms and values continue to prevail to a greater or lesser extent. These systems tend to display aspects of customary tenure in so far as there tend to be: 
both
a) shared and layered access to some land regulated via a local community structure according to shared rules 
and 
b)spatially defined land units that tend to be more open to informal market forces and out of the regulatory control of the local allocating structure, be it a traditional authority or some other community structure. 
The ratio of the first to the second differs greatly from context to context. Social regulation is much stronger in some than in other contexts. 

The customary principles of land tenure referred to above are crucial to understand, as they are in some respects fundamentally different to “western ownership” . In an attempt to describe the essential features African customary property systems, Cousins and Claasens (2006) suggest that “ a key issue is the origin and vesting of rights”, and go on to offer this description:
· Land rights are embedded in a range of social relationships and units, including households and kinship networks and various levels of ‘community’; the relevant social identities are often multiple, overlapping and therefore ‘nested’ or layered in character (eg. individual rights within households, households within kinship networks, kinship networks within local communities, etc). 

· Land rights are inclusive rather than exclusive in character, being shared and relative. They include both strong individual and family rights to residential and arable land and access to common property resources such as grazing, forests, and water. 

· Rights are derived from accepted membership of a social unit, and can be acquired via birth, affiliation or allegiance to a group and its political authority, or transactions of various kinds (including gifts, loans, and purchases). 

· Access to land (through defined rights) is distinct from control of land (through systems of authority and administration). 

· Control is concerned with guaranteeing access and enforcing rights, regulating the use of common property resources, overseeing mechanisms for redistributing access (eg. trans-generationally), and resolving disputes over claims to land. It is often located within a hierarchy of nested systems of authority, with many functions located at local or lower levels. 
· Social, political and resource boundaries while often relatively stable are also flexible and negotiable, given the nested character of social identities, rights and authority structures. 
According to the CLRA the Minister must make a determination on whether or not ‘old order rights’ (ie. communal land rights derived from past laws and practices, including ‘customary law and usage’ and rights such as PTOs) should be confirmed and converted into ‘new order rights’, and must determine the nature and extent of such rights. New order rights can be registered in the name of a ‘community’ or a person, but where transfer of title occurs to a ‘community’ as owner, the individual new order rights are not equivalent to title. A key problem is that the minimum content of new order rights is not set out in the CLRA, which leaves this wide open at this stage.
The CLRA is seeking to change the current tenure system (primarily but not exclusively on ex-homeland state land) by vesting land ownership in the ‘community’, which is defined as ‘a group of people whose rights to land are derived from shared rules determining access to land held in common by such group’
· Community rules which regulate the administration and land use of communal land are to be made, adopted and registered. 

· A “community” will then be given juristic personality, so that the legal ownership of this community can be transferred from the State to that community. 

· Members of the community are issued with a registered ‘new order right” - Deed of Communal Land Right, which can be upgraded to a freehold title if the community agrees.

· The Minister determines whether “old order rights” are converted to “new order rights”, on the basis of the findings of a land rights enquiry. The enquiry assesses the nature and extent of rights, interests and tenure of land, whether legally secure or not, and whether any of these are competing or conflicting. Where there are overlaps or conflicts, comparable redress (in land or money) may be granted to a community or person.
In combination then, these interventions are to result in people on communal land having clear and registered rights, which have been adjudicated for equity and fairness, within the framework of an agreed-upon communal tenure system. 

Possible Positives

Land rights enquiries which investigate and adjudicate on overlapping and competing land rights and interests, and which have equity has a key concern, will be necessary and helpful in many cases – between communities and within them. 

Creating a form of recognised and registered right in land that is not a title deed, but which provides much the same purpose, while operating within a communal system in transition, will meet a need many people are articulating. 

Getting agreement on and capturing community rules for land administration and land use could be a very positive and helpful process with an outcome resulting in clear agreements that work for the specific context. 

Concerns

Perhaps the most fundamental concern is that of how ‘communities” will be defined. It is not obvious to practitioners and scholars what the scale of this should be – given the “nested” nature of customary land tenure.  Senior government officials have stated that in the ex-homelands they view those areas under the jurisdiction of Tribal Authorities, headed by chiefs, as such ‘communities’
 (in Cousins and Claasen 2006). This matches the operation of the TGLFA, in which “traditional communities” will be recognised by provincial Premiers, each of which then is then required to make certain prescribed adaptations to make to their customary practices in order to comply with the Bill of Rights.  
These areas typically have populations of between 10 000 and 20 000, and Tribal Authorities have jurisdiction over a great many wards and villages, under the authority of sub-chiefs, headmen, or sub-headmen; they are thus aggregates of a large number of smaller ‘communities’. 

· The processes envisaged around community rules and decision making are to be spelled out in regulations, but it does seem a dauntingly large group from which to have meaningful participation. 
· Currently under the TLGFA ‘elections” have started for turning Traditional Authorities into Traditional Councils. The general population have no understanding of this law or process. Some communities have reported that the House of Traditional Leaders is running the “election”, by a process which does not appear to meet basic requirements for a democratic election: of information, understanding and a disinterested party administering the process (meeting with LRC communities and NGOs, 31 October 2006).
· The problem of many people having been placed under the jurisdiction of chiefs and Tribal Authorities that they had no previous connection to, is not recognised.
· This is a large area and group for undertaking meaningful natural resources management. 
Transfer of title is an irrevocable step, which cannot be undone except by expropriation.  Existing disputes between Traditional Authorities over boundaries will be heightened as the stakes become higher with transfer of title deeds on the cards.  The Nhlapo Commission, created for the purpose of resolving conflicts related to traditional authorities (such as who is the rightful leader, boundary and jurisdiction issues) by the TGLFA, is supposed to sort out these disputes. The presumption is then, that until resolved any disputed area cannot go through the hoops of the provincial traditional leadership acts, and therefore neither through the CLRA. 
Of concern for natural resource use and management is that the emphasis on demarcation of exclusive outer boundaries goes against the inherently flexible and negotiable boundaries in terms of which community members access and use common property resources, as different resources may have different boundaries for users and for management, under current practices. 

It is of concern that the nature and content of  ‘new order rights’ are not defined, rather the Minister of Land Affairs is given wide powers to determine these rights on a discretionary basis while no clear criteria are given to guide the Minister’s decisions. This means there is not yet any clarity on what the “bundle of rights” of the Deed of Communal Right will be, in relation to the ownership right of the land transferred to the community. They appear to be overlapping rights, i.e. two parties both have rights that are not distinct (thus the community has ownership, and the LAC acts as owner, but families or individuals have DCLR, so what is their right in relation to the ownership right? Is this entirely up to the agreed community rules?

·  The content of the communal land tenure rights is not defined, it is unclear how they differ from the rights of ownership and it is not clear how decisions are made about who holds the right. 

· The Minister of Land Affairs has unlimited powers to decide who holds rights and to determine the outcome of rights enquiry processes.

There are few opportunities provided for affected communities to participate in making the above decisions, or to challenge them. The best they can do is “participate” in the Land Rights Enquiry that precedes the Minister’s decision. However the terms of participation in a Land Rights Enquiry are not spelled out.  The Enquirer is not required to establish or report on community views concerning the proposed transfers, nor must an Enquirer’s report be made public, nor is there provision for those affected to object to the report. Without sight of regulations, this is worrying.  The socially legitimate occupation and use rights, as they are currently held and practiced,(whether or not they are described as ‘customary’), should be the key criteria for their legal recognition. However there are likely to be cases where bribery, corruption or power abuses played a role, and criteria and procedures for adjudicating such cases are needed.
While strengthening land administration through a system of registration of rights could be positive, if there is insufficient capacity and administrative support for registration to be accessible and simple, such registration will not be kept up to date. In such a situation at best the system becomes meaningless, at worst it creates more unclarity and weakens rights and tenure security. This has been seen areas in freehold areas where title is not kept updated, and people lose rights through legal processes that do not reflect a local understanding of peoples rights in land, based on more customary principles. 

THE QUESTION
How would transfer of ownership rights affect peoples’ water entitlements? Or their rights and responsibilities relating water resources?
· Entitlements to Schedule 1 water: this would not change – people would continue to have the rights of use and abstraction.

· Water to irrigation schemes in communal areas: water entitlements would be linked to people with respect to specific pieces of land. If the land rights enquiry would affirm the rights of users, and thus to having that land registered in their name, the water entitlement would not change. If there were conflicts of who had rights to the land, then this may affect the water entitlement. The Water Users Association would continue to have administrative responsibility for the water – the change in land ownership has no clear implication to change that.

· Boreholes, pumps, pipes and storage tanks. These would most likely have been installed by government, and in the Minister’s determination, s/he would transfer land for public purposes to the municipality – in essence the situation should not change regarding any operation and maintenance of this infrastructure. This is an assumption, as CLRA specifically seeks not to get in the way of municipalities providing services and development infrastructure and performing its constitutional functions on communal land. 
· Land management has direct and indirect impacts on water bases eco-systems –the control of alien invasive plants, practices in the riparian zones, lakes, estuaries and wetlands, enterprises that have environmental impacts affecting the water- based eco-system.  After land transfer under CLRA it would seem it would be clearer who the responsible body for land management, that needs to comply with the law, is: either the individual owners (where it is transferred in freehold title) or the LAC, or the department which retains rights in order to provide public services. 

While it is suggested that the two Acts under discussion will clarify rights and responsibilities, and that this will lead to better governance of natural resources, the critiques of the Act, and an assessment of what implementation of these is likely to be, makes this questionable. 

Clarity regarding authority for natural resources management does not derive from these two Acts, for the delegation of functions remains dependent on this being framed in other legislation. There is as yet no clear delegation in any such law. 

Currently NEMA imposes duties on owner or people in control or people who have rights to use the land, so that responsibility for lawful land use and management is not in fact linked to ownership. Problems around the enforcement of environmental law (which is even weaker in the ex-homelands than elsewhere) has as much to do with the lack of departmental capacity as with any shortcoming in the local institutions. There is every indication that in these areas this situation will remain for a long time to come. 


While the implementation of CLRA could perhaps provide the opportunity to clarify institutional functions, the setting of community rules could provide people the chance to think through natural resources management, and the development of the communal general plan could be a land use planning tool. However, this would require capacity in terms of numbers and skills that are unlikely to be available for the task. With fundamental issues of scale and nesting unresolved, and conflicts likely to be high, the possibility further recedes. Where there is an opportunity for intensive, highly skilled work this may be achieved, but on a wide scale this is not credibly likely.  The current approaches to implementing the TLGFA and the Provincial Acts show no commitment to a community-centred, careful or developmental process. 
4.2 Decision making, rules and sanctions, institutional arrangements
The CLRA creates Land Administration Committees (LACs), which represents the community and acts as owners of the land, with their parameters for action being laid out in the registered community rules. They establish and maintain the register, and have the task of liaising with the municipality and departments with regard to services, planning and development of the land. The LACs may be the Traditional Councils, which the TLGFA creates from reformed Traditional Authorities, although they need to meet certain prescriptions laid out in CLRA in terms of composition. The LAC may also be an elected body that is not the Traditional Council, in which case they must not have any traditional authorities on them. This was a very controversial aspect of the Act, changed in its final version, seemingly to meet the demands of traditional authorities that they retain functions of land administration. Its interpretation is central to the constitutional court challenge, and to critiques made by commentators. 

Community rules are intended to give strong guidance to the operation of the LAC, including matters such as whether people can upgrade their new order rights to tile deeds – which would take that land then out of the collective ownership, or whether land can be sold, or under what conditions. They would also spell out the decision making processes regarding land allocation, administration and management, including land based natural resource management.  
There are a number of places where it is noted that community rules and LAC operation needs to comply with either the Bill of Rights, or existing laws and plans that apply. 

Possible positives
The recognition that land administration needs real attention and support; that it is the operational arm of tenure security; that it needs institutional linkages to authority at other levels; and that it needs to be cognizant of traditional authorities and customary systems, is positive.  
This could allow for the establishment of natural resources governance as part of land administration, with support for the development of capacity and institutional linkages that enable the exercise of real authority. 
Through the process of developing community rules, CLRA appears to recognise the value of starting with existing practices of tenure and land management systems, and then from that base adapting them (with regard to the context of a Bill of Rights, of current legislation and institutions, and to the changing and varied needs of members of the community). This could allow for the articulation of current practices and the evaluation of those in the light of the changing external context as well as local needs and aspirations – which could enable the clarification of rights, procedures and authorities, and the collective setting of goals.
The CLRA could make options and choices available to people: regarding what goes into specific community rules, the composition of Land Administration Committees, and having different kinds of registered rights, with a locally administered but centrally supported and recognised registered right a possibility. 

This could be an empowering process of considering and then choosing -- allowing people to consider options, to think them through and make choices which meet current needs and which allow for changes in the future. Locally registered rights which are maintained locally are accessible, appropriate in form and content, simple and well supported institutionally, could help to clarify and protect rights, and potentially increase peoples access to opportunities. 

Planning? Here or as a separate section? I think it deos warrant a separate section actually
The development of a communal general plan could be carried out as a spatial and development planning exercise in which plans take due cognisance of and are linked to municipal and provincial development plans. 

Concerns

While the CLRA was very controversial and there was much debate during the drafting of it, this was limited to certain roleplayers and the general rural population knows very little or nothing at all about it. Those communities that did participate in debates were those whom land NGOs informed and assisted in making submissions. Without understanding, ordinary people are not able to participate meaningfully, and may even lose rights they have if those with power abuse the situation of unclarity to assert their power over or rights in land.

Traditional Authorities were very actively involved in discussions and negotiations, and were at first negative about the CLRA, but in its final version were very positive about it, seeing it as affirming their role in land. Traditional Authorities are the group that has been targeted for information sessions on CLRA by government. This has been a factor that makes non-government actors anticipate that the CLRA will be implemented in a manner that promotes Traditional Authorities as the land administration bodies overriding concerns of groups in communities who are opposed to or wary of this.

The question of the boundaries of the ‘community’ over which the LAC would have jurisdiction, has implications for the accountability of this structures –in particular, the downward accountability that many see as a key requirement if local governance, of land as well as other matters, is to be truly democratised (see Ribot 2002; Ntsebeza 2004 in Cousins and Claasen 2006). Cousins and Claasens (ibid) assert that vesting land rights in the individuals rather than in the group or in institutions is what would ensure that accountability, but that the current construct rather promotes upward accountability. Sha says Explain better – 
What will be critical is what processes will be followed, and in what order: how much information people have on options, what participation is enabled, how the boundaries of “community” are decided upon and at what stage, when and how community rules are developed, how the LAC composition is decided upon, and how the election of this body takes place. Work to clarify relations with existing bodies (especially traditional authorities and community liaison bodies such as Community Development Fora and Ward Committees,) will be critical, so as not to have duplication and conflict; which is a strong likelihood.  The experience of land reform and the setting up of CPAs and other common property institutions (cpis) is that this takes time and skill to do it well. Apart from not having seen regulations yet (18 months after the CLRA was enacted) a review of past and current land reform raises concerns about implementation of CLRA.  Four years of work by the LEAP Project, focused on examining the functioning of CPAs, shows that past and current practices around establishing cpis have been weak due to a lack of capacity of officials and service providers, and the structure of terms of references. While there has been learning and improvement, land reform redistribution and restitution continue to be unacceptably slow, bureaucratic and dogged by weak processes. A major concern is therefore that the CLRA is of a much larger scale, and realistically, capacity and resources will simply not be available for high quality processes. 
The facilitator of processes of drawing up community rules which are based on current practices will need to be well informed about customary systems. They will also need to be aware of how “custom” has been and continues to be asserted as part of capturing power, including gender and political power, and be able to work with sensitivity and skill around this. 

The scale of the tasks of the LAC will depend on the scale of the “communities” that become owners of their land. The liaison with municipal and departmental bodies, the linking with development plans, the tasks of setting up and then maintaining land registers, let alone those of natural resource management, will take time and capacity. Purely voluntary bodies will not be able to manage this – and how they may be remunerated is not dealt with at all. Of course Traditional Authorities do have some remuneration and some administrative staff – which may indicate that they will be the preferred LACs. 
Current reports of “elections” , through which Traditional Authorities become Traditional Councils under provincial legislation relating to the TLGFA indicate that these are in some cases being run by the Houses of Traditional Leader (who are not impartial bodies), and in others through rather ad hoc election procedures. The general populace has little or no understanding of the meaning of these. This is of concern as the stated transformation of traditional authorities into more democratic institutions is then not being realized. This bodes ill for the implementation of CLRA realizing the spirit it claims to express – of recognition, choice, deepening rights and being an expression of the democratic project can I ref this stuff I will need to get name etc, not sure LRC wants it so public so may need to scrap?
Content, form and registration procedure for the Communal Deed of Land Right has many challenges to overcome if it is to be appropriate and user friendly. If it is not, then people will not update these registers, and they will lose much of their value. There has been no sign as yet of discussion with NGO leaders in this field in South Africa, which is cause for concern about what this system will be. The challenges lie in recording rights while allowing for the principles of customary tenure. Experience throughout the world indicates can be fundamentally changed when capturing them on paper. (refs) Some issues that emerge are:
· Capturing rights appropriately, which are often overlapping rather than exclusive
· Whose name/s to put on such documents, given patriarchal tendencies so rife in our society at all levels, and the need to affirm and protect women’s land rights specifically, and those of the more vulnerable in general
· Allowing supporting evidence to be in new forms rather than those conventionally recognised by the South African Register of Deeds.
Cousins and Claasen (2005) are concerned that there is a structural problem with the CLRA – an aspect of their argument is summarised in  box XX:
Box XX Concerns regarding structural problems of the CLRA

..the approach embodied in the CLRA entrenches key distortions of ‘customary’ land tenure that resulted from colonial and apartheid policies …. in African tenure systems the rights of individuals and families are generally strong and secure, deriving from accepted membership of a group. Decisions in relation to residential and arable land (including decisions around disposal) are made primarily at household level, although there is often a degree of ‘community oversight’ (at the local level) of transactions that bring in new group members. Security of rights derives from the ‘relative balance’ between these elements, including the balance of power between authority structures, on the one hand, and rights holders, on the other. In our view the CLRA shifts the balance of power away from individuals and families, and towards the group and its authority structures, on the one hand, and towards the Minister (as advised by officials), on the other. Ownership at the level of the traditional council/chieftaincy will ‘trump’ the rights that exist at lower levels e.g. family and individual rights to residential and arable land. (Claassens 2005: 20; Cousins 2005: 433). 

….in African property regimes the role of authority structures in relation to land was primarily to guarantee rights of access to productive resources, to regulate use of common property resources and to help resolve disputes. Rights to land did not derive from an allocation by a land-owning political class, but from an entitlement of ‘citizenship’. There was a relative balance of power between the leadership and rights holders, as well as between different levels of socio-political authority (chiefs, headmen etc), which created a degree of ‘downward accountability’ of authority structures to commoners.  After conquest, however, structures of traditional authority were co-opted into the lower rungs of colonial administration, with requirements for ‘upward accountability’ to the state rather than downwards to ‘citizens’. 

…by vesting ownership of land in a ‘community’ seen as the population under a traditional council (ie a re-invented Tribal Authority), and recognising such councils as Land Administration Committees, the CLRA represents a decisive shift of the ‘relative balance of power’ at the expense of both individual rights holders and of other levels of authority such as village headmen or sub-headmen. It moves the authority for land allocation to the pinnacle of the traditional hierarchy ….This shift is most evident in the lack of choice available to rural residents in respect of the body that will represent their interests as land rights holders; in effect, power is exerted ‘from above’ rather than ‘from below’.

What about women’s rights in land, and in decision making?

Noting that women are often the main users of natural resources – reeds, grasses, and farmed plots in wetlands, consideration of their status and land rights is relevant. 

Both the TGLFA and CLRA make very specific reference to women and gender equality, and claim to be helping to move customary systems towards greater gender equality in terms of rights in land and in terms of governance and decision-making. 

The TGLFA states that traditional communities must “transform and adapt” customary law and customs to comply with the Act and with the Bill of Rights in the Constitution, specifically to promote equality and progressively advance gender representation. Provincial legislation echoes the TLGFA in requiring that at least a third of the traditional council be women, although they do allow the Premier to set a lower limit “if insufficient women are available to participate”. This loop hole was apparently added at the request of the Congress of Traditional Leaders of South Africa, and while each area should be able to show that women are not available, it is not at all clear what acceptable evidence is considered to be, as this is not spelled out.

The CRLA has two approaches to pursuing gender equality in land. The first is with regard to land rights.  In the upgrading of old order rights, when these are held by men they will be deemed to be held jointly with his spouse or spouses. The Act has a clause stating that no local or customary practice may discriminate against women’s rights to secure tenure, rights in or benefits from land on the grounds of  gender. The land rights enquiry is to enquire into measures required to promote gender equality in the allocation, registration and exercise of new order rights – thus placing a large onus on this process.  

The second is to prescribe that at least one third of the Land Administration Committee must be women.   

However the focus on “spouses” means that CLRA may well in effect undermine the tenure rights of female household members who occupy and use land, but are not wives. While there is provision for rights to be vested in spouses jointly, there is no provision for a Deed of Communal Land Right to be issued to a family. This is worrying as this is seen as one of the ways to find resonance between customary and formal legal practices. Provisions for asserting the rights of other family members could protect widowed mothers, or divorced sisters who may currently be entitled to live on family land.  

Women remain the primary users of arable land and of many natural resources such as grass, reeds and tree products. The obligation to provide family members with access to the means of livelihood has remained a strongly held value and norm in customary systems, but this is not given effect to in the CLRA.
 Possible focus on planning
Roughly pulled out stuff that I could call on – and Harmonising
Communal General Plan:

What does the communal in the general plan mean in reality? Chris said it doesn’t mean anything at the moment. The technical systems task team is considering a number of survey options, including mid-point surveys and lower standards ito technology and operation. If this team is able to develop an alternative to the general plan, then the survey act will be amended to enable a communal general plan to be developed. If not, the team will probably recommend the CLRB be amended to reflect simply a general plan. He added that he is personally concerned that people living in communal areas do not get a second-class right as a result of reduced standards. (per comm. D Hornby,  meeting with DLA and NGOs June 2004)

A general plan gives a layout for a township – where plots are, roads, servitudes for pipelines, electricity etc. So it does act as an outline land use plan. While noone in DLA was able to be clear, a communal general plan would need to demarcate plots, fields, grazing land, servitudes, roads, paths etc etc So yes it’s involves a survey, but as Rosie points out that is a technical component of land management, and the technical component should not be under-rated 9not Bens strong point – he is coming to recognise Rosies points though)

Land management and planning
Gatekeeper article

The formal property system in South Africa requires

compulsory national registration of all land parcels in order to recognise full ownership

rights. Policies, laws and institutional frameworks relating to land use, land

management, development planning and service delivery generally assume that

surveyed land parcels will be privately used, owned and registered.

The act of registration is the culmination of a number of specialised technical and

administrative processes (among the most rigorous in the world) that feed into the

registration system. These include formal planning, surveying and conveyancing to

prepare property for registration and maintain its technical and legal integrity. This

enables the formal property system to be linked to, and embedded in, multiple institutions

including the regulation of land use, the delivery of and payment for state

services and recourse to a range of private services. The formal cadastre has thus

become a multi-purpose instrument serving many purposes. The coherence of the

formal land management system as a whole is sustained by the concept and practice

of land parcellisation, i.e. the notion that for each delineated property there is

a corresponding and current owner (individual, corporate or state) (Kingwill, 2005).

This inter-connected system of property recognition via a national land registry

linked to surveyed land parcels does not mesh well with property that is governed

by customary or adapted local institutions. Such property is not based on surveyed

boundaries, single estate ownership and registration. Instead it involves social

membership and multiple layers of rights where several users may have access to

different resources on the land simultaneously according to different social and

generational cycles (Cousins, 2005). These features create social and territorial

boundaries that are somewhat dynamic and which tend to be inclusive rather than

exclusive. This older pattern of landholding, though adaptive, is seldom abandoned

when registration drives are introduced, even with group titling. Private transfers

do not entirely replace customary practices, and the overlapping tenure systems

lead to considerable institutional uncertainty with regard to authority. This has

been evident in studies of land reform communities (Cousins and Hornby, 2000).

Even in situations where titling does ‘stick’, out of date titles (more the norm than

the exception) create legal and administrative confusion and social tension (Kingwill,

2005).

It is clear that South Africa’s new land policies, while making important inroads

into the way in which property rights were formerly constructed, continue to face

serious challenges.
(Perspectives )
The combining of “planning” with “land tenure” is of particular interest in that this is a feature only of post-apartheid land tenure legislation and former homeland “old order” legislation. Previously there was a clear distinction between planning and tenure. Authority for planning and tenure, however, continues to reside with different authorities at different levels of government (Kingwill 2004 b).

These multiple authority levels are compounded in communities with multiple governance structures for allocating and adjudicating rights.  Multiple regulatory institutions affect the way in which rights holders: 
i) wish to transmit their rights to others; 
ii) protect rights within the community or family from being transmitted to others; 
iii) resolve overlapping rights; 
iv) draw subsidies from the state for land or housing development, or 
v) access private or public services. 
Rosie square pegs

Ten years of experience in South Africa (and international experience of much longer duration) has shown convincingly that it is not the form of tenure alone that presents the longer-term problematic for reform in developing countries, but the nature of the institutional relationships so formed or transformed. There has in any case been a worldwide shift in opinion among governments and the international community from a hegemonic view of European land tenure systems to more tolerant, even enthusiastic support for indigenous land tenures in former colonized countries. This has changed the nature of erstwhile debates substantially. These tended in the past to suffer from an exaggerated focus on the pros and cons of individual titling versus “communal” tenure as an indicator of either commitment to economic reform or ideological backwardness. Experience, however, suggests, that whatever the legal form of tenure, there needs to be more focus on – and more money for - inter-governmental institutional alignment and local institutional development. 
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Appendix?
 ‘Customary’ land rights in historical perspective (Cousins and Claasens, 2005)

The contemporary reality of ‘customary’ or ‘communal’ land tenure in South Africa can be understood only in the context of a centuries-old history of dispossession, state intervention, and a variety of localised reactions and adaptations.  These were accompanied by fundamental modifications of indigenous land regimes (but not their complete destruction or replacement). A complex and regionally specific history of conquest and settlement saw white settlers taking possession of most of the land surface of South Africa, and state policies attempted to reconfigure the livelihood and land tenure systems of the indigenous populations in ways that served the interests of the dominant classes. African ‘reserves’ were created, as a way of containing resistance and to facilitate the supply of cheap labour for the emerging capitalist economy. They also lowered the cost of colonial administration through a system of indirect rule, within which traditional leaders undertook local administration on behalf of the state. Many Africans, especially on the highveld and in Natal, continued to live on white-owned farms and for decades remained the main agricultural producers as labour tenants or sharecroppers. 

Within this overall pattern there were many regional variations. In the Cape Colony various measure aimed to provide individual titles. The Native Locations and Commonage Act of 1879 allowed the Governor to divide land in the Ciskei into individual ‘quitrent’ titles with areas reserved as communal grazing, which appeared to offer ‘the dual advantage of modernising African societies and generating revenue for the state’ (Delius 1997: 10). But reserve occupants often failed to take up their titles and were reluctant to pay for survey and titling. One of the reasons, according to the Surveyor-General, was a ‘preference for tribal or common tenure’ (cited in Delius et al 1997: 10). The outcomes of the Glen Grey Act of 1894, which sought to introduce individual tenure, at first only in the Ciskei, but later extended to parts of the Transkei, were similarly disappointing. In most of the Transkei the courts applied customary law, but a new system of land administration was imposed, headmen being appointed within wards or locations. They were responsible for allocating land, subject to confirmation by a magistrate.

In other parts of the country such as Natal, the colonists did not promote the individualisation of land rights. Pursuing a policy of indirect rule, the British provided a central role for chiefs in local administration. The British Diplomatic Agent, Theophilus Shepstone, sought to reconstruct a situation in which chieftaincies had been highly disrupted by war and population movement, and he often appointed commoners as chiefs (Delius et al 1997: 19). He attempted to codify customary law,  on the basis of the centralized powers  enjoyed by Zulu chiefs during the wars initiated by Shaka.

The 1913 Land Act entrenched existing reserves or ‘locations’ and the overall distribution of land within which scheduled “native areas” covered 7% of the land area. The 1936 Land and Trust Act added another 6% to this, bringing the amount of land reserved for African occupation to 13%. This land became the African ‘homelands’, or Bantustans, under apartheid. In these areas land-holders’ rights to transfer or bequeath land were limited, the size of allotments was set, and women’s land rights were circumscribed. Resentment of these interventions helped provoke major rural revolts in some areas (Chaskalson 1987). Trust land was also used to accommodate the victims of apartheid-era forced removals or evictions from farms. Land purchased or occupied by Africans outside of the 13% became known as ‘black spots’ and were targeted for forced removals when apartheid policies were implemented after 1950 (Small and Winkler 1992). 

The Bantu Authorities Act of 1951 was a key factor in the rural rebellions of the 1950s (Mbeki 1964). It involved the establishment of Tribal Authorities that were the primary building blocks of the ‘homeland’ system of government imposed on black South Africans by the apartheid regime. The version of traditional rule involved was highly authoritarian, ‘stripped of many of the elements of popular representation and accountability which had existed within pre-colonial political systems and which had to some extent survived within… the reserves’ (Delius 1997: 39). In terms of Proclamation R.188 of 1969 two forms of tenure were defined - quitrent for surveyed land and “Permission to Occupy” (PTO) for unsurveyed land. Severe limitations on the rights included one man – one lot, restrictions on plot size, a rigid system of male primogeniture to govern inheritance and non-recognition of female land rights. Chiefs and headmen undertook the task of allocation, agricultural officers surveyed the boundaries of sites and fields, and magistrates issued the permits and kept registers.

Under the apartheid government large areas of land occupied by blacks (including a large number of purchased farms) were transferred to the jurisdiction of ‘self-governing territories’ and many groups were placed under the jurisdiction of government-recognised chiefs and Tribal Authorities. By the time of the democratic transition in 1994, the legally insecure and ‘second-class’ nature of land rights held by black South Africans was identified as a key issue to be addressed by the new ANC-led government’s land reform programme (DLA 1997)
Appendix ?
The property regime

Legally the formal ownership of the communal land in South Africa lies with the State. Those who live on the land and use it do have land rights, which are legally recognised under IPILRA. A description here of the “property regime” on these lands seeks to find a path between being over-simplistic and being too complex to grasp easily.  

The communal areas of South Africa are former homelands, and so are deeply shaped by this history. 

The common history of the creation of areas as “homelands”, and the removal of people into these areas by force, in order to restrict their land access and choice, is clear. However there are also a great deal of variety in the experiences and situations of people and of communities – of subjection to removal, of historical continuity, of density of settlement, of political dynamics and of conflict. So it is with circumspection that one generalizes, and with due notice that within any generalization there will be very significant variation. 

In an attempt to describe the essential features African customary property systems, Cousins and Claasens (2006) suggest that “ a key issue is the origin and vesting of rights”, and go on to offer this description:

· Land rights are embedded in a range of social relationships and units, including households and kinship networks and various levels of ‘community’; the relevant social identities are often multiple, overlapping and therefore ‘nested’ or layered in character (eg. individual rights within households, households within kinship networks, kinship networks within local communities, etc). 

· Land rights are inclusive rather than exclusive in character, being shared and relative. They include both strong individual and family rights to residential and arable land and access to common property resources such as grazing, forests, and water. 

· Rights are derived from accepted membership of a social unit, and can be acquired via birth, affiliation or allegiance to a group and its political authority, or transactions of various kinds (including gifts, loans, and purchases). 
· Access to land (through defined rights) is distinct from control of land (through systems of authority and administration). 

· Control is concerned with guaranteeing access and enforcing rights, regulating the use of common property resources, overseeing mechanisms for redistributing access (eg. trans-generationally), and resolving disputes over claims to land. It is often located within a hierarchy of nested systems of authority, with many functions located at local or lower levels. 
· Social, political and resource boundaries while often relatively stable are also flexible and negotiable, given the nested character of social identities, rights and authority structures.
However, in South Africa, colonial policies (see Appendix, an extract on colonial history and land administration from Cousins and Claasens), apartheid policies and current processes of rapid social change have all shaped South African communal property regimes. The term “transitional land tenure arrangements” refers to land where past interventions brought permanent and incontrovertible changes to customary principles of land tenure, whilst not overruling them completely. This is sometimes referred to as a “hybrid” land tenure context, and is true of most, if not al, communal systems in South Africa. Nevertheless it is very important to understand and recognise African customary systems, as this is a fundamentally different paradigm to the formal registered land ownership, and not understanding this leads to many false assumptions, failures and unintended consequences of interventions. 

Systems in transition display a diversity of characteristics. A distinguishing feature is that some communal land use forms and values continue to prevail to a greater or lesser extent. These systems tend to display aspects of customary tenure in so far as there tend to be both shared and layered access to some land regulated via a local community structure according to shared rules and spatially defined land units that tend to be more open to informal market forces and out of the regulatory control of the local allocating structure, be it a traditional authority or some other community structure. The ratio of the first to the second differs greatly from context to context. Social regulation is much stronger in some than in other contexts. 

There has been great political contestation over the roles and powers of traditional authorities; taking different forms during the struggle years of the 1980’s and in the period of legal and institutional reform since 1994. Land is central to the discourse in this political contestation, which is by no means over. Thus we are talking about property regimes that are in transition, because of the political history, the current political and economic climate, and a plethora of new law and policy which relate to this land, its resources, it governance and management; much of which has not been implemented and most of which is poorly understood and poorly resourced. 

What are the bundles of rights? (content of rights)

Alcock and Hornby (2004) describe land administration practices in KwaZulu Natal, noting the variation across …areas and the commonalities. The bundle of rights will depend on the land use. In general terms the following types of land uses generally seen are:

· Land for residential purposes, 

· fields for cultivation, 

· access to commonage for grazing, fuel, grass and water, 

· land for commercial purposes.

· Land for public purposes

Once a person or household is accepted as part of a community they are citizens who are eligible to apply for, and if it is available to receive, land for a residential site. This is likely to go with enough land for a homestead garden. This household can now build residences on this site, and have strong de facto tenure security and rights of exclusion of others form this land, and rights to pass it on within the household. However rights to sell (usually not land but the building on it) are more likely to be disallowed or circumscribed. 

Fields for cultivation are in many areas not available to everyone, with the overcrowding resulting initially from apartheid era homeland creation, and firmly entrenched on our landscape. Specific fields are allocated to particular people or households who choose what to plant on them and where and how to plant it. Rights or cultivation are generally for the growing season, during which time exclusionary rights will be in place. Planting and harvesting times may be decided collectively, for it is common for cattle to graze the land after harvest during winter rights, as if that reverts to commonage status after harvest. Perennial crops such as sugar cane or forestry mean that exclusionary rights remain in place. It is common for fields to be lent out if not in use, and for households to lose use-rights after many use of non-use. 

The degree of management around commonage and natural resources appears to differ from area to area, probably because of the resource availability and how it is used. The use of grazing for livestock is generally free access to all members of the tribe, with perhaps some management of grazing areas. There are only two limitations to use; whether a person has livestock to operationalise this access right, and that no one may build or bury on the commonage. Water is also generally free access to all members. There may be rules about when harvesting of natural resources can take place, and the state of the resource (e.g. no green trees, reeds after Easter.) Outsiders are expected to ask permission from the traditional authority to harvest. With increasing pressure there are signs in many areas of such rules not being kept or not enforced, permission no longer being sought, and outsiders harvesting resources which are in high demand (trees, grass, sand) (ref Harmonising …
Commercial purposes most commonly refers to land for businesses. This will be more formal than the allocation of residential land, often involving government departments and more formal surveying unless it is very small scale. Land to tourism ventures is noted as controversial, both in the Alcock and Hornby research  where they report “This tribe had within it a small town and had had land expropriated from it for eco-tourism purposes, about which people remained bitter.” One of the LRC community clients who are challenging the constitutionality of the CLRA report that  “In Dixie, which borders the Kruger Park, the over-arching tribal authority entered into an agreement with an outside tourism operator without consulting the Dixie community.   Community leaders argue that decisions about the Dixie land have always been taken by the Dixie community and that the Tribal Authority has no right to make unilateral decisions on their behalf.”

Land for public purposes usually refers to schools, clinics and roads. It appears to be common practice for government departments to get approval from the local TA for these purposes, and seldom to have problem in this regard.
NEMA

NEMA expressly imposes this duty on “an owner, person in control or person who has a right to use the land or premises at issue.
  Actions required of such persons may include measures to: investigate and assess the environmental impact; cease, modify or control any act, activity or process causing the pollution or degradation; contain or prevent the movement of pollutants; or eliminate any source of the pollution of degradation.

If a responsible person does not take such steps, a designated government authority may order such a person to do so.  If that government authority does not so order, NEMA permits any person to apply to a competent court for an order directing such government action.

NEMA further creates a fairly broad power for “[a]ny person or group of persons [to] seek appropriate relief in respect of any breach or threatened breach” of NEMA, including s. 2 Principles, of a specific environmental management Act, or of any other statutory provision concerned with the protection of the environment or the use of natural resources. Any person may also initiate a private prosecution in respect of any breach or threatened breach of any legislated duty concerning the protection of the environment, other than a public duty resting on a State organ, where the breach of that duty is an offence.

Summary of steps TLGFA and the CLRA, with an emphasis on linkages
1. TGLFA

1. 1. Recognition of a Traditional Community by the Premier of the Province, by gazette

1. 2. The traditional community must adapt and transform customary law and customs (to comply with the Bill of Rights

1. 3. The traditional community establishes a Traditional Council

Notes: 

Provincial legislation establishes provincial Houses of Traditional Leadership. And Local Houses of Traditional Leadership, at District municipality or Metro level.

Where disputes cannot be resolved locally, or by the Houses of traditional Leadership, or by the Premier, they are referred to the Nhlapo Commission for Traditional Leadership Disputes and Claims for resolution.

CLRA

There is no mention of what kicks things off – (Community or TA application? Minister decides? DLA programmes?) 

2. 1. Land rights enquiry  

The Minister appoints a land rights enquirer, and publishes a notice of the land rights enquiry, and the land enquiry takes place. and presumably will be with some reference to recognised Traditional Communities  
2.2. Determination by Minister (section 18)

Minister gazettes the location and extent of land to be transferred to a community or person, and to whom it is transferred  and presumably this will be with some reference to recognised Traditional Communities  
OR

Awards comparable redress (of other land, or in money, or a combination)

2.3 Community rules made, adopted and registered 

· The community makes, adopts and applies to the Director General to register its community rules. Once registered the community acquires juristic personality, and can thus have land transferred to it.  Presumably this would have some reference to “transformed customs and customary law”
· If the D-G does not approve,  community can change the rules 

OR 

· If changes are not made or rules are not registered the standard rules prescribed by Regulations  are deemed to be the rules of such community and are registered as such.
2.4 The LAC established 

Subject to community rules and in the prescribed manner. Either a Traditional Council OR an elected body.
2.5 Transfer entire communal land

The Minister transfers land to the community (ownership vests in the community)

2.6 Communal general plan prepared

The Minister has a communal general plan prepared and registered
2.7 Communal land register opened

Minister has a communal land register opened 

2.8 Transfer by means of a DCLR the new order rights to person or persons entitled to them

Minister transfer new order rights, replacing old order rights

2. 9 The holder of the DCLR may apply to the community to upgrade this into freehold ownership.

Maintenance:
All transactions are registered on the communal land register (allocation of new rights, and transfers of rights)

At least every 5 years the LAC must be elected

The steps in implementing the TGLFA and CLRA, and the linkages between them
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Terminology/ concepts
Common property, communal property 
Common or communal property is often used interchangeably,  as people experience it in African tenure systems, is land and the natural resources found on it that are used by a more or less fixed and identifiable group of people according to the tacit (unspoken) and explicit (named openly) rules of that group. 

From a legal perspective there is a difference between common property and communal property based on a very subtle difference in who owns the property and what the ownership means. Common property means property that is undivided between co-owners. Communal property means property in which the joint owners are a community, and the property is equally owned by all the members of that community. 

Communal (as in communal system; tenure; land)
Is used to reflect the broadest possible interpretation of community land settlement arrangements, where land access and allocation is based on membership of a particular group or community in contrast to market-based private land transactions. The communal system refers to multiple levels of community decision making around local land issues, viz., land rights and access, spatial arrangements, land use management and governance practices. 

CLRA definitions:

Communal land = land which is, or is to be, occupied or used by members of a community subject to the rules or custom of that community

Community = a group of persons whose rights in land are derived from shared rules determining access to land held in common by such group.

Customary (as in customary system; tenure; principles)
Is used to reflect communal land tenure systems that are regulated by customary principles. These include layered and shared rights of land access and use, institutional nestedness of family, clan, tribe and values that inform the basis of resource entitlement. The concept is similar to “traditional” only the latter can be misinterpreted to imply a naïve acceptance of obdurate adherence to unchanging values, which these systems do not necessarily display. The term “traditional” has also somewhat controversially become co-opted into formally recognised state structures.
Freehold Tenure 

The term “freehold title” has some ambiguity around its precise legal meaning in the South African context. The term is understood by most land practitioners to mean a title that confers ownership in land, which is recorded and registered in the central Deeds Registry of South Africa, having been formally surveyed by registered land surveyors and transferred by registered property conveyancers. The term Registration of Deeds (ROD) System is more accurate, particularly since the advent of group titles, sectional titles and registration of trusts. 

Ownership in terms of land, as reflected in the Deeds Registry, is the highest legally protected real right. The title deed provides evidence of the boundaries of the land and shows details of the owner. The owner has the ability to use, control, transfer or otherwise enjoy the resources on that land as long as national or local law allows those activities. The owner may limit these rights by leasing the land or a particular resource on it, by agreeing to servitude, or by ceding land as collateral. Ownership may legally be taken away only by expropriation or as settlement of a debt.

Right 
Generally defined, a right is a just and fair claim to anything whatsoever. The word also refers to that something to which there is a just claim. 

An ownership right is what the law calls a real right. The thing that is owned may be given or sold to or inherited by someone else.  If the right is a power or privilege that belongs to a person by law, nature or tradition, that is a personal right and it ends when that person dies or is removed from the position conferring that power. 

Rights held in land or other resources may be real rights of ownership or may be conditional or limited. For instance, the right to use and live on a piece of land in terms of a lease comes to an end when the contract either ends or is broken. The right to use communal land depends on membership of the community and is generally also limited by rules or traditions. Zoning laws and land use planning regulations also impinge on land rights. 

Tenure system 
A tenure system is the basis on which the rights to occupy, use and benefit from land are held, for example by permission, by lease, by private or communal ownership. The tenure system also determines who has or who can get these rights. 
Tenure security

Secure tenure is about:

· Defendable rights and enforceable duties to property and benefits flowing from it.

· Rules, procedures and systems for managing these property rights and duties.

Governance
From CLRA

Communal General Plan

Old order rights = means a tenure or other right in or to communal land which 

Is formal or informal

Is registered or unregistered

Derives from or is recognised by customary law practice or usage

Exists immediately prior to a determination made by the Minister in terms of section 18

New order rights = a tenure right in communal or other land which has been confirmed, converted, conferred or validated by the Minister in terms of section 18 of CLRA
Deed of Communal Land Right = a deed in terms of which a new order right is registered in he name of the person as contemplated in section 6
Overlapping rights

_ _ _ _ presumed linkage, not stated in law


_____ linkage is stated in law











Recognition of a Traditional Community by the Provincial Premier





The traditional community adapts customary law and customs





The traditional community establishes a Traditional Council








Community rules made, adopted and registered by the community, through the D-G








The community establishes LAC : either


* Traditional Council as LAC, or 


* LAC elected








Minister transfer entire communal land to community, LAC acts as owner








CLRA





Minister has a land rights enquiry done 





Determination by Minister 


Gazettes location and extent of land to be transferred and to whom 


OR


Awards comparable redress





TLGFA





What starts CLRA is unclear Community Application? Or DLA initiates? Not clear





Minister has communal general plan prepared








Minister transfers the new order rights to person or persons by means of a DCLR





The holder of the DCLR may apply to the community to upgrade into freehold ownership.











� For instance the commonage committee of users could be established by regulation as a “municipal entity” in terms of section 82(2)(a) of the Municipal Systems Act. The entity could then take charge of the management and maintenance of the commonage in terms of the provisions of a service delivery agreement, concluded in terms of section 76(b)(i) of the Act. 


� par 4.15.


� Alliance of Land and Agrarian Reform Movements (ALARM). A network of more than twenty organisation involved with land reform, set up after the Land Summit called by DLA in mid-2005





�  During the Portfolio committee meeting on the 26th January 2004 Dr Sipho Sibanda, Director of Tenure Reform for the DLA gave the figures for number of “communities” who would be affected by the bill as 892 in total.  He explained that these figures reflect the number of currently existing Tribal Authorities.  He said that a few more communities may be recognised over time, because there are some “landless tribes” that may yet be given land and recognised as “traditional communities”.  


�  PTOs are the most common record of formally allocated individual land right.  PTOs were issued in terms of Proclamation R188 of 1969 – Black Areas Land Regulations.  The definition of “old order rights” in the Act is not limited to formally allocated rights.  It also includes tenure rights that are “formal or informal” and rights that derive from “law, including customary law, practice or usage.” 


� Dr Sipho Sibanda of the Department of Land Affairs, addressing a meeting of the Portfolio Committee on Agriculture and Land Affairs, 26th January 2004


� Attorneys practicing at the Legal Resources Centre, Cape Town; henk@lrc.org.za; kobus@lrc.org.za


� NEMA, s. 28(2).


� NEMA, ss. 28(4) and (12).


� NEMA, ss. 32-33.
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