Developing community based governance of wetlands: The tenure arrangements and land management system in Craigieburn
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Introduction

This report is written for the Leap Symposium 2007, and captures some of the work done to date under the Craigieburn Governance Project, in order to share the findings to date for reflection, analysis and learning within the broader Leap endeavour. Leap is a voluntary association that works in partnership with a number of NGOs, and that brings people together to work in a learning approach, to practically explore and recommend appropriate tenure arrangements in urban and rural contexts that:


Increase the security of tenure for the poor and vulnerable, individuals and groups; 


Enhance peoples’ livelihood strategies;


Enable improved delivery and maintenance of basic services; and


Enable improved equitable access to local economic development by all sectors of society.

Leap draws on the considerable experience of the past decade in South Africa of working on land and housing in rural and urban contexts. Leap believes that a learning approach based on the practical solving of problems in communities will allow the necessary leap to be taken to find solutions across the boundaries of sectors, organisations and disciplines. To succeed requires a firm grounding in the realities of poor people and state officials, collaborative relationships, a sound conceptual basis and a process that offers collective learning at community, civil society and government levels. 

The Association for Water and Rural Development (AWARD) is based in northern Mpumalanga, and has been operating for the last 13 years in the area, working on water resource management and water service delivery. AWARD engages in a number of programmes and projects that incorporate the following activities:

· Developing and testing new approaches and conceptual frameworks for water resource management;

· Undertaking research to improve the understanding of the systems, plans and ideas that impact on water security;

· Monitoring the planning for and implementation of the Water Act, and the interaction and/or gaps between water resource management and water service provision;

· Building capacity by providing training, designing learning processes and materials and implementing these, undertaking village level projects, and putting in place appropriate and workable institutional arrangements;

· Facilitating coordination and linkages between the various water service institutions, for holistic and integrated approaches.

The above activities are carried out within the framework of Integrated Catchment Management (ICM) as well as new water laws and policies, all the while taking into consideration the specific context of the Sand River Catchment area. Activities are also defined more contextually in terms of the two programme areas, namely, the Village Water Security programme and the Catchment Water Security programme. 
The project in Craigieburn Village is a collaboration which draws upon the experience of the two NGOs, and builds upon AWARD’s ongoing work in Craigieburn. The key focus for the action research is to explore, together with communities, user groups and appropriate stakeholders in the catchment, current realities, practices and needs, and also opportunities emerging policy may provide, for strengthening governance of natural resources. Options for institutional arrangements will be explored, decided upon collectively, and then governance structures and procedures established and supported. This will feed into the larger learning about developing appropriate land management and tenure arrangements to improve and secure poor people’s livelihoods.

Craigieburn lies in the Sand River Catchment (SRC), in the north-eastern region of South Africa. The area is semi-arid with erratic rainfall, and the catchment is regarded as vulnerable in terms of water security. Wetlands occur in the upper reaches of the catchment within the rural, densely populated communal lands of the SRC, and are used for harvesting and cropping. The situation in Craigieburn is not unique to the SRC, nor are problems of degrading natural resources limited to wetlands alone.

2

Policy context

In the communal lands of South Africa, natural resource management (NRM) is governed by a set of western-style statutes as well as local-level rules and practices (collectively referred to as customary rules in this report). Indeed, one often looks to the formal statutes for answers to how natural resources should or can be managed and then comes the realization that in communal lands, what happens in reality is quite different. 

Overlaid on this legal ‘pluralism’ is a state and society that is in transition. This means that policies and statutes, together with associated planning instruments, are changing. Included in this changing landscape is a land reform programme - including restitution, redistribution and tenure reform - which will bring with it changes to governance and management. Added to this are attitudinal shifts in the communities whose livelihoods depend directly on natural resources. This complex and dynamic societal and institutional landscape makes understanding where authority for NRM might lie (both in theory and in practice) difficult to fathom. 

In 2003 and 2004 two national laws – designed to go hand in hand – were enacted: the Traditional Leadership and Governance Framework Amendment Act (41 of 2003) (TLGFA); and the Communal Land Rights Act (11 of 2004) (CLRA). These two acts are intended to impact on how rural people living in communal areas hold land rights and how those rights are administered. By extension this should result in better management of the natural resources, including wetlands, reeds, trees, grasses and soil. However, the evolution of these policies has been controversial. The Communal Land Rights Bill was hotly contested throughout its many drafts. Perhaps most controversially, last minute changes were made just prior to the elections to provide that Traditional Councils (set up under the TGLFA) would become Land Administration Committees. Thus they would represent communities “as owners of communal land” and have the power to allocate and register “new order” rights in communal land. 

Currently the land of the ex-homelands is legally owned by the state. However there is more than one recognised system of authority regarding this land, such as the national Department of Land Affairs, Provincial departments dealing with housing, local government and land administration. There is currently little clarity about who has what rights, who has what authority over land, and where to go for resolution of land related problems or conflicts or abuses. In most provinces nobody has the legal power to allocate land rights, and there is no budget or staff to survey sites, maintain grazing camps, enforce dipping regimes or control the plunder of common property resources such as medicinal herbs and forests.  Double and disputed land allocations are the order of the day, illegal and informal land sales are increasingly common and stock theft has reached alarming proportions.

The policy review points to a number of concerns regarding both the conceptual basis and the reality of implementation for CLRA and the TLGFA. The question it asks is whether these laws will achieve what they set out to – which reflects that we now have some experience of legal reform in this country as well as reforms pertaining to water, to land and to the environment. The conclusion of the review is that the reality of social dynamics within communities, of severe capacity constraints of government at all levels together with power dynamics at every level, combined with the confusion created by institutional change and a plethora of sophisticated laws, means that much of our reform is not meeting its objectives and is all too frequently having unintended negative consequences. This is what is anticipated, at this stage, with regard to the law and policy relating to communal land tenure and NRM. 

3

The bio-physical, historical and livelihood context

3.1

The nature of the land and water resources

Craigieburn is a headwater wetland of about 140 ha that receives the bulk of its water from runoff and groundwater in the rainy season, and via groundwater input in the dry season. It is located in the north-eastern region of the Sand River Catchment. The Sand River Catchment is a relatively small area of 2000 km2 and home to some 383,000 people (Pollard et al. 1998). With the exception of the wetter, western mountainous region, the catchment is semi-arid with an average rainfall of 600 mm. The Sand River rises at an altitude of some 1800 meter but descends rapidly to an altitude of 500 meter in the lowlands – known in South Africa as the lowveld. 

The area comprises principally the former Bantustans of Gazankulu and Lebowa. Over the years, livelihoods for the catchment residents became increasingly vulnerable under grand apartheid planning and today, most families rely on income from pensions or wage remittances. The effect of poverty that accompanied the mass removal of people to the area is reflected in the increasing environmental degradation. 

The average rainfall for upper catchment is 1084 mm. This is however highly variable and people experience long periods without rain, either due to the cyclical nature of drought where dry years may occur consecutively for up to three years, or through an extended dry season (longer than 6 months). Rainfall is strongly seasonal, falling between October and March. The average mean annual summer temperatures range between 26 – 31o C, and rarely drop below 10o C in winter.

The main land-uses include commercial forestry in the upper catchment, rural residential areas combined with subsistence agriculture, some limited irrigated agriculture in the central region, and conservation (mainly exclusive high-income tourism) in the eastern region. 

Craigieburn wetlands: Summary of findings from previous work

The wetland farmers who approached AWARD for support in addressing wetland degradation cited desiccation, erosion and reduced fertility as key concerns. The baseline research (Phase I) established the relationship between these factors and demonstrated that indeed wetland integrity was being severely compromised by both within-wetland practices, as well as by land-use practices in the surrounding micro-catchment. In summary, an intimate relationship exists between land-use practices, infiltration and runoff of water, erosion, and between erosion and a reduction in the water table. Landscape desiccation reflects a change in these relationships as described below. 

A series of interlinked factors lie behind this. Some of these are related to the inherent biophysical characteristics of the area (sandy soils) whilst others reflect current land-use practices in the area. For example, farmers are drawn to the wetlands because of moist conditions but then subsequently drain them through canals and raised beds, citing water-logging as a problem. 

It is, however, instructive to appreciate land-cover/land-use changes that have occurred. This information was calculated from aerial photographs by Pollard et al. (2005) .The micro-catchment area of the wetlands under consideration is approximately 140 ha. The effects of forcefully moving people into the area under apartheid are highly visible between 1965 and 1974 when the residential areas increased dramatically – by 1000% over nine years – and veld areas decreased. Wetlands are estimated to have decreased by 50% from 23 ha to about 13 ha as suggested by the vegetation/ soil data comparison.

Major threats to Craigieburn wetlands
Erosion is the major threat to the wetlands of Craigieburn and hence to people’s livelihoods. Studies undertaken in 2003/2004 suggest that the desiccation of the wetlands and the surrounding landscape is intimately linked to erosion. This in turn impacts on production (see later). Erosion is caused by a number of factors. First, at a geological scale, the wetlands occur in an area of naturally eroding landscape. 

Secondly, clearing of the hill slopes that surround the wetlands has provided diffuse sediment source into the wetlands. In Craigieburn the main impact, which is acute, is on the slope as the wetlands accumulate sediment. This aggregated sediment is very difficult to remove and the only way is through incision – the effects of which are profound (see later). Finally, certain farmer practices within the wetlands – elaborated below – act to increase water velocity and hence erosion. Results from Phase I also suggest that wetland degradation impacts through a reduction of base flows. 

A key issue is the link between wetlands and the surrounding micro-catchment. On the hill slopes the lack of adequate vegetation cover, and/or soil and water conservation practices, as well as poorly-conserved fields, all result in increase runoff and higher water velocities that, combined with the soil properties and an extensive path and track network that concentrates runoff, all contributes to the observed erosion (sheet deposits, rills and gullies). The consequence is decreased infiltration and an augmentation of peak discharges which in turn, exposes the wetland to greater risks from erosion. The impacts are (a) desiccation of the wetland; (b) increased levels of sediment loss from the hill slopes and deposition within the wetlands, further steepening the wetlands and increasing their vulnerability to erosion; and (c) increased levels of organic matter and nutrient losses from the system.

3.2

Historical context

The Land and Trust Act of 1936 established the South African Native Trust, which later became the South African Development Trust (SADT), in which all crown land set aside for ‘native occupation’ would vest. The Act allowed regulations to prescribe the ‘conditions on which natives may hire, purchase or occupy land held by the Trust’ and to control soil erosion. The form of tenure recognised for residents on un-surveyed land was ‘Permission to Occupy’ (PTO). Chiefs and headmen undertook land allocation, agricultural officers surveyed the boundaries of sites and fields, and magistrates issued PTO certificates. These magistrates kept registers of permit holders in their offices. Apartheid saw the establishment of ‘independent homelands’, within which these systems of land administration continued. 

A lot of the people of Craigieburn – though not all – are of the Mapulane people. With the settlement of whites in the area they were living, they were forcefully removed from their lands and homesteads close to the mountains in the 1940s. In the late 1960s and early 1970s they were moved again to what is now Craigieburn.
 Apart from those who were removed from the mountains, there are others who were forcefully resettled from other areas, such as Zoeknog. 

After 1994 the homelands were incorporated back into South Africa, and this was part of changes to the institutions of land administration, which included a web of interactions between Traditional Authorities (TAs), Departments of Agriculture, homeland commissioner’s offices, and magistrates. This significantly changed and reduced resources and departmental staff availability for land and natural resource administration and hence the role they could play in this. 

3.3

Livelihoods in Bushbuckridge area

Much has been written regarding various aspects of the livelihoods of people in Bushbuckridge, but to our knowledge no study provides an overall picture of livelihoods. Most studies either focus on a limited area, or on a limited number of resources, or on a single aspect of peoples’ livelihoods. 

To provide an adequate context for the work done in Craigieburn, this section of the report attempts provide such an overview through a review of the literature in order to answer two key questions: 

· How do people sustain their livelihoods in the Bushbuckridge area? 

· How important are natural resources for people’s livelihoods?

Concepts

Key concepts to elaborate for this aspect of our work include those of ecosystems goods and services and their valuation, as well as links between goods and services and livelihoods.

Humanity has long been dependent on the earth’s natural resources and, despite the apparent safeguards of technological advances, society is still fully dependent on ecosystems. Ecosystems are the productive engines of the planet that provide us with soils, nutrients, water, food, genetic resources, timber, and non-timber products. They also provide a range of ecosystem services such as water supply and flood control. To do this, the processes and cycles that maintain them are essential. Compromising these goods and services and processes, compromises life itself. A central tenet of the approach is that healthy societies are more likely to be associated with healthy ecosystems. Society’s productive base is composed of natural, human, social and manufactured capital (Millennium Ecosystem Assessment 2003). A society’s ‘natural capital’ – its living and non-living resources – is therefore a key determinant of its well-being. Ecosystems are thus an important component of societal well-being through the provision of a wide range of ‘goods and services’. 

The emergence of livelihoods approaches has led to new understandings for the discourse on poverty, and the ability to move out of poverty. It recognises that peoples’ ability to survive is not simply reliant on financial resources but is predicated on a range of assets. Livelihood diversification is recognised as a key feature of rural survival strategies. Therefore an examination of the livelihood options that people employ is important for understanding how people survive. A key tenet of our work is that the rehabilitation of wetlands – the natural capital – will lead to improved financial and social security (see later discussions). 

Sources and contributions

In Bushbuckridge, households derive their livelihoods from a range of sources: agriculture, livestock, natural resources (both rangeland and water-based), formal income (wages, remittances), small-scale economic activities (the so-called ‘informal’ sector), and pensions and grants. What is less clear from the literature is the relative importance of each, which is dynamic in any event. Not only are the contributions from each dynamic, varying across spatial and temporal scales, and across well-being status, but also the results depend on the methodology used. A number of authors argue that economic assessments do not include the full suite of livelihood options or often fail to recognise the importance of natural resources in a valuation exercise. Dovie et al. (2005) make the point that only cash income sources are considered in national accounting yet many valuable economic activities do not involve the exchange of cash and are therefore not included in such national accounting.
Figure 1: Summary of formal income distribution from 34 households, Craigieburn
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A number of studies have examined most of the aforementioned contributions to peoples’ livelihoods in rural South Africa and some of these have been undertaken in Bushbuckridge. The contribution of woodland resources were examined in Bushbuckridge by Shackleton and Shackleton (2000) and in three villages by Shackleton. As part of a PhD thesis, Dovie and others examined a number contributions to livelihoods in the village of Thorndale, including wood (Dovie 2001; Dovie et al. 2002), livestock (Dovie et al. 2006) and small holder crop production (Dovie et al. 2003), as well as providing an overview of the monetary contribution of each (Dovie I. 2005).

It can be appreciated therefore that the task of providing an overview of livelihoods – how people sustain themselves – and the relative contribution of each activity, is a daunting one. In general, most studies agree that the Bushbuckridge economy is less of an agricultural one than those described for other rural areas. Much of subsistence farming goes unreported and hence is undervalued. In South Africa, values tend to hover around the 20 – 30% mark (see Bernart 1992, Ardington and Lund 1996 – note however that all of these studies omitted livestock and natural resources). A number of authors suggest that the relative contribution of cash from wages, remittances, grants, pensions and seasonal labour is high- up to 70% (Beinart 1992; Francis 1997; May 2000). Again however, the full suite of livelihood options is not considered. 

Dovie et al. (2005) offer the following breakdown:

· Wages 



$ 1073 per household/yr

· Grants pensions 

$ 865 per household/yr

· Informal activities

$ 452 per household/yr 

· Crops direct-use value

$ 443 per household/yr

· Livestock goods & services
$ 607 per household/yr

· Secondary woodland resources
$ 707 per household/yr

But again one must be cautious, noting the fact that not all households source all of these livelihood options. Giving any ‘average’ picture is therefore difficult. What we can say is that natural resources play an important role that has not been well quantified or recognised.

Reliance on natural resources

A large number of households are still directly dependent on natural resources and reliance is high. For example, all households use indigenous fruits and some 15% trade in these (Shackleton et al. 200x/1993). Nearly all households use fuelwood (Banks et al. 1996). It is estimated that nearly 60% of the population uses indigenous medicines and nearly 20% of the population harvests medicinal plants. 

Social differentiation
 in resource use is not particularly well researched but as stated by Shackleton and Shackleton (2004), there are clear indicators that poorer and more isolated communities, as well as female-headed households are more directly dependent on natural resources. There are contrasting data for increasing wealth: in Zimbabwe increasing wealth was accompanied by increasing absolute consumption of natural resources whilst in South Africa, more well-off households often substituted collected goods with purchased goods. In Bushbuckridge, the most common goods collected are shown in Table 1. The way that these resources are used in small-scale economic activities is summarised in Figure 2. 

Table 1: Most commonly used natural resources from seven case studies
	Resource
	% of households
	Demand

	Wild herbs (spinaches)
	93 – 100 %
	

	Wood for fuel and fencing
	70 – 100 %
	500 kg/p/y

	Wild fruits
	72 – 100 %
	137 - 205 t/p/y

2.9 kg/p/y

	Medicinal plants
	50 – 100%
	

	Wood for utility items
	90 – 100%
	

	Grazing for livestock
	30%
	

	Thatch, clay, sand
	
	


 (Source: Shackleton & Mander 2000; Shackleton & Shackleton 2004)

Figure 2: Use of resources in small-scale economic activities
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In terms of livelihood contributions, some information is available from one village from Dovie et al. (2005) who conducted a survey of 45 households in Thorndale. Here the direct-use values of secondary woodland resources to households was estimated at 19.4% of the total livelihood contribution, crops 15.4%, livestock 22.7%, wages 26.9%, and informal income 15.6%. Fuelwood, herbs, thatch, weaving reeds and mats and medicinal plants proved to have the highest direct-use values. 

Wetlands and livelihoods in Craigieburn

It is estimated that between 60 and 70% of Craigieburn residents use wetlands to sustain their livelihoods. The overriding profile of wetland users is that of women between 35 and 70 years of age – mainly from single-headed households. In general, livelihoods are very vulnerable. A quarter of all households has minimal income and secures food through what they grow. Indeed, only 14% of wetland users are regarded as well-off, whereas over half (60%) of users have limited income. It is striking that 63% have accessed their fields in the last 10 years, citing hunger as the key driver. Craigieburn wetlands offer an important safety net, particularly for the poor, and it is estimated that the products from the wetlands constitute 40% of the food grown. However, within-wetland practices, the lack of governance and varying levels of awareness regarding wetlands are compromising the integrity of the wetlands and in turn, the livelihoods and catchment water security. 

The following systems diagram provides a broad overview of the linkages between wetland health and livelihoods, and the underlying drivers of change. 

Figure 3: Overview of linkages
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3.4

The land claim

As a project we are in the early stages of gaining an understanding of the rather complicated and contentious land claim. People from Cragieburn are part of the Moreipusho land claim. Evolving from this Moreipusho land claim, the Motlemogale Development Trust has been established. This trust is claiming four farms which are under one title deed: Hebron, Welgevonden, Onverwacht and Vooruitzicht.

The people in Craigieburn who are claiming land are poorly informed about the process and the developments concerning their land claim. It is commonly expressed that the ‘ordinary’ people, i.e. those in the villages not directly involved in the Trusts, do not expect to receive any benefits, even is the claim is awarded. Villagers are not clear about the procedures, the progress and the advantages and disadvantages of forming a trust or a CPA. It is those who are involved in the establishment of the above-mentioned Trusts who express strong resentment towards the establishments of CPAs (which it seems the Land Claims commission is pushing): ‘with CPA we would not be in full control of our fathers’ ancestral land’. 
3.5

Brick factory and clay mining
An important development in the form of a brick factory was initiated on the perimeter of Craigieburn village during 2004. The enterprise entails the operation of a fired clay brick factory on the communal lands in the Casteel and Craigieburn areas. The clay is crushed, milled and mixed with water and a percentage fine coal. The bricks, formed by a mechanical extruder are then dried in the sun and packed in a Kiln to be fired for two weeks. The product is sorted, packed and distributed. The factory will eventually cover some 30 hectares of land. In the process about 250 m3 of water is used per day to produce 220 000 standard size and 120 000 quantum blocks per day on a six day shift. The Development Bank Southern Africa (DBSA) has financed this project, and it was opened by the Deputy President.

The launching of the brick factory represents a venture into natural resources use with both potential positive and negative impacts on the inhabitants and resources of Craigieburn. While pleased with the local employment opportunities, there are a number of issues about which local people are unhappy: levels of dust, removal of graves and the degrading manner in which this was being done, low wages and irregular employment, and the impact on the local dam which receives extremely high levels of sediment now. Both the department of Agriculture and of Environment have been investigating compliance of the factory and they have expressed serious concerns about the arising issues of non-compliance. Investigations by AWARD, TRAC
 and LRC also laid out a number of concerns. An investigation commissioned by our AWARD/Leap project makes it clear that compliance to environmental requirements by BBR Bricks has only been partially met. While the process to obtain authorization was initially followed and environmental authorization was granted, some of the processes have clearly not been followed since. As a result of pressure via the Development Bank, the factory held a public meeting to explain what is was doing about various environmental concerns, as well as about the setting up of trusts to benefit workers and the community. Some analysis is given later in the report of what this kind of new land use implies.
4

Tenure and land management arrangements
4.1

Introduction
There is a history and set of assumptions behind Leap’s approach to research, analysis and interventions. An early critical assertion that shaped our focus was that a secure tenure platform creates the foundation for improved livelihoods, economic development, service delivery and sustainable natural resource management. This does not mean that secure tenure will on its own automatically result in these things, but it means that without secure tenure such outcomes are unlikely. We therefore advocated that this be the first fundamental concern in setting up or supporting common property institutions (cpis) in land reform (Cousins and Hornby 2000).

Leap’s framework for analysis set out what to focus on when seeking to assess common property institutions and their performance, with its focus therefore on tenure security. This framework seeks to provide a map through the maze of complexity, while not oversimplifying realities in the field. Leap uses the following description of tenure arrangements:

Tenure arrangements comprise a set of connected processes:

· Rights and duties to property, and benefits flowing from property

· Procedures, rules and systems for managing these property rights and duties

· Authority in relation to these rights, duties and procedures

· Social and institutional practices governing rights, duties, processes and procedures

Fairness, and constitutional principles of non-discrimination, can only be ensured if people subject to authority can appeal decisions that affect them; i.e. if they have effective recourse. 

In Craigieburn the primary concern is that of governance of land and natural resources, and if and how it can be strengthened. In seeking to understand the existing tenure and land management system, we seek to firstly describe it, and then to assess it, more in terms of the implications for improving governance than of specifically of current tenure security. We are also interested to reflect on what the current situation implies for intended tenure reform through the Communal Land Rights Act (CLRA).
Tenure arrangements and land management can be seen as a set of arrangements which structure the ways in which land and land-related resources can be acquired, used, transferred and managed. Land tenure arrangements not only describe relationships between people and land, but also the relationships between people in relation to land. Land remains important in the identity of individuals, families and communities, and inheritance is key in the continuity of groups. Land, water and natural resources can have important spiritual meanings to people. Additionally, land remains a source of political power. Land tenure is thus firmly tied into a range of other social relationships including kinship ties, marriage, relations of political authority, and other (property) relationships.

Land tenure arrangements can thus be considered a complex system. Complex systems are difficult to understand fully, for cause and effect cannot simply be ascribed, and are difficult to predict. As von Benda Beckmann et al. (2006:1) put it “Property regimes … cannot easily be captured in one-dimensional political, economic or legal models”. They go on to suggest that ideologies, institutions, concretized property relationships, and the social practices affecting all three are the basic layers that allow us to understand property, especially in conditions of legal plurality; that these layers should be analyzed in their mutual interdependence, with not one layer privileged over the others.

In Leap, we seek to describe tenure arrangements by describing 

· The nature of the resource, the rights and obligations in relation to these resources, and the processes and procedures through which rights and obligations are invoked and materialized;

· And the structures and authority systems which oversee or implement procedures and processes.

We suggest that we need to look at three versions of ‘how things work’ in each locality:

· the local ideal ‘model’; 

· the actual practices including the variations and innovations; 

· and the ‘official version’ – meaning according to government officials and professionals; 

Moreover we need to include the interactions between these three, and the outcomes of this for authority, power, and access to citizenship benefits. In Craigieburn we are particularly concerned with what this implies for the management and governance of natural resources. 

In analyzing what we found in Craigieburn, these layers or aspects, and their interactions, are difficult to see and separate out clearly, as are the interactions between them – reflecting the daily social reality people live in. 
The layers we describe in this report are: 

· The local and official models, the ‘rules of the game’ – the institutional framework;

· Social relationships and practices, in relation to land and natural resources.

Three categories of land are looked at: residential sites, fields, and communal land. Within these different categories, application, and allocation; transfer, inheritance, evidence, levies and land use regulation are described. We then also look at 

· Authority in the local system of land management and administration.

Land tenure in Craigieburn is operating within a context of legal plurality, i.e. more than one system of ‘law’ operates. There is what we can call official law – law on the statutes and in common law, associated with the policies, programmes and procedures of structures of government. On the other hand, there is ‘customary law’, or ‘living law’, with its own structures and procedures. These function separately, but are not disconnected as they may be operated (partly) by the same people.

Formally, under the Registration of Deeds (ROD) system, land in Craigieburn is State Land, i.e. it is owned by the state, and lies under the jurisdiction variously of the National Department of Land Affairs, the Mpumalanga Provincial Department of Agriculture and Land Administration and the Sethlare Tribal Authority. This is typically land that CLRA will seek to transfer from the state to the community. Other departments have some administration duties towards this land. The Bushbuckridge Local Municipality is responsible to provide services such as water and electricity to the residents. 
In Craigieburn households are the primary socio-economic units, and they are part of significant broader kinship networks, to which a range of land access and use rights are available, if they are accepted members of the community of Craigieburn, under the Sethlare Tribal Authority and Chieftainship. The term ‘owner’ is used by people in Craigieburn and on official documents in relation to land, and this usually relates to an individual person; this person’s name will appear on papers that relate to land rights and/or duties. However this does not imply ‘individual ownership’ in the more western sense of the term. The ‘owner’ has a set of recognised rights and responsibilities to organisational structures, and also to the family and its members, transgenerationally (meaning to previous as well as future generations), with limits placed on what can be done with the land without other family members’ agreement. Thus ‘Mahlakes place’ means not only the current Mahlake, but the Mahlakes as a past, present and future family. Different land parcels that the household claim as theirs may have different members regarded as ‘owners’, depending on the land use and how the specific land parcel was accessed. Membership of the community also entitles household members to access and utilise the various natural resources of the communal land. People who want to come and live in Craigieburn from another area need to bring a letter from the chief of the area they come from and present this to the Induna, who then gives a letter to that person giving permission to stay in Craigieburn and seek a residential site. 

Each household has a stand for residential purposes, most of these stands also have a cropping area and some fruit trees. Those that have fields, cultivate between 1 – 3 fields, often a mix of wetland and dryland fields. Many, but not all, fields are shared with others, who are most often household members, or those with kinship ties of some sort. All household members have access to the communal land and the resources on that land. 

In sum, there are three significant categories of land for understanding the land system in the village, and there are notable differences in Craigieburn in the systems for:

· land for house stands for residence,

· fields for production (be they wetland or dryland fields), and

· communal land and the natural resources on that land. 

4.2
The local and official models; ‘rules of the game’ – the institutional framework
Summary: 

The head of each household is the stand-holder of the residential stand, on behalf of the family. Stands are acquired either thought first allocation of a newly demarcated stand, or by asking someone to take over a portion of their stand, or by taking over the whole of a stand that is vacant and getting this approved by the Traditional Authority structures and by the magistrate. In case of a transfer, there is no payment in money or gifts between stand-holders. The head is usually the senior man of the household, and this is whose name is on papers (PTO certificates) and receipts, and who is responsible for the annual payments of tribal and government levies. He is also responsible for decisions regarding activities on the land, who has rights of residence and on disposal of the stand. In this, he will consult with his wife and other senior family members who reside on the stand or who have active interests in it. When he dies, this role passes to his widow and from her to the youngest son, or if there are no sons, to a grandson. The name is changed on documents and receipts to reflect this change in who the responsible person is. Daughters live on this stand, until they are married. It is important that the plot holder carries the surname of the family, so that if a female relative becomes the plot holder she should not be married, or should use the family name. 

Each household is entitled to seek fields for cultivation. These are inherited, or opened from communal land, or taken over from another, or loaned from another. Whoever opens or works the field is considered the owner, unless it is clearly on loan. The owner may pass the field on to whoever they wish to, although family members get first option. People know which field is whose, there is no need for documented evidence. If it is a large field being opened, then it should go through a process of approval by the TA structures and the Department of Agriculture and Land Administration. 

Communal land is for the use of the community and is controlled by the Traditional Authority structures. Residents use this land for the resources associated with it: reeds, clay, grass, bush and trees, wild food such as fruit, tea, insects, and other animals. In addition, it is used as a place to undertake rituals of initiation and to graze animals on. While there are some rules around use, these do not involve allocation of resources. The TA is responsible for the enforcement of the rules. 

4.2.1

Residential stands

Application, allocation and vesting of stands

When people were forcibly removed in the 1970s ‘from the mountains’ to what is now Craigieburn, there were stands demarcated by the Department of Agriculture, and people selected the stand they wanted. They were then formally allocated that site by getting approval from the Induna, the Chief and the Department of Agriculture, and finally getting papers, which had on them the name of the household head as ‘owner’ or what we will call the stand-holder. Subsequently numerous stands have been divided to make new stands. This may be an internal family arrangement, or could be to a Craigieburn resident who wants a new stand, or to an approved new-comer. Whoever is seeking a stand approaches a stand-holder to either allow some of the field attached directly to the stand to become a new stand, or for permission to take over a stand that is, or will become, vacant. If the stand-holder agrees, the TA needs to give approval, and then a nominal fee is paid to the magistrate in Bushbuckridge. A secretary at the TA office explains: “The Induna is to check whether it is unoccupied land and there will be no problems with electricity poles, water, etc. You write a letter, the Induna writes a letter. Here at the Traditional Council you pay R135 and you will be given a document. After that you will have to pay the R1 to the magistrate in Bushbuckridge”. There is no payment made to the previous stand-holder, unless there is a house on it that is of value, then some amount may be paid for this. 

Levies and documentation

The stand-holder is now responsible for paying annual levies to the TA and to the magistrate. Nowadays the levies to the TA are R45 per year, Officially this is the tribal levy, stationary and vehicle levy (receipts refer to rental and/or grazing fees). Pensioners are exempt from paying these levies. The magistrate must be paid R1 annually, for a ‘rent site levy’. When asked for papers that indicate ownership, people bring out their receipts. Pensioners have their receipts stamped each year to show they are up-to-date, even though they are exempt from payment. 

There are numbers attached to most, but not all stands. There are stand numbers on a pole in the corner of the plot, and there are also numbers painted onto the main house, the latter is from the last census. People use both numbers to refer to their stands. The TA does not have a list of all the stands in the area, since the Department of Agriculture – who played this role in the past – no longer does so. 
Inheritance

When a male household head dies, his widow usually becomes the stand-holder: her name is changed as the responsible person by the TA on the papers and she becomes the person leading the decision making concerning the stand. A family may choose to designate a person from the next generation as stand-holder, with the attendant responsibilities, rather than the widow. Inheritance is by custom to the last-born son.

Land use regulation

Stand-holders can do as they wish on their land without land use restrictions, whether it is erecting buildings, planting trees and crops, or running small business activities on their stands (substantial businesses need a special application though). The exception to this is burials. These used to take place at family stands, but now there is are community graveyards. Where there are already gravesites, and a family wishes for example to bury a wife beside a husband, then permission is needed and a fee must be paid to the TA. At R2,000 this fee is high in order to discourage the practice.

4.2.2

Fields

Application, allocation and vesting of stands

When people were moved and they selected stands, they also selected fields. Some say that these early fields were demarcated and approved, and the TA still articulates a formal process of approval, although it is not followed. These demarcated fields were all dry land fields. According to the TA, to open a field the person should identify the area, accompany the Induna there to determine that it is indeed unused, write a letter of application and submit this with an accompanying letter from the Induna to the Traditional Council. The applicant pays R300 to get a ‘Tribal Resolution’ which is taken to the ward councillor, and from there the applicant goes to Land Affairs in Mkuhle
, who will then give a permit. This is the procedure for any agricultural land; upland and wetland fields. According to the Induna, if people want to open just a small field, then they do not need to come to the Induna, since they are residents. Only if it’s a big field, they need to make an application to the Induna. 

There are four ways that residents tell us they acquire fields in Craigieburn and this applies to dryland as well as to wetland fields, for there is no distinction made between wetland and dryland fields in terms of access and disposal. These four ways are:

· Inherited: originally opened, or allocated formally, now passed on within the family;

· Acquiring a field which is not in use any more/ abandoned; 

· Opening a new field on communal land; 

· Asking someone to use a portion of their field. 

Fields may be seen as a family asset, for use by family members, or as an individual asset, or a joint asset, depending on how they are acquired. 

Documentation and levies

DLA receipts for the R1 ‘rent site levy’ has a space on the receipt for ‘Matching field 1, and Matching field 2’, but these are not filled in. There is no other reference to documentation or levies for fields. 

Inheritance and disposal
Respondents consistently reported that fields would go to those who wanted to use them. Those in the family would receive first choice, but if they were not interested then others could take them over. If it is a family field, the family would need to be consulted as to who the field is given or lent to. Otherwise the person who opened the field has the right to dispose of it to whomever they wish. Abandoned fields may have been taken over with family approval, but the original opener or their heirs retain rights to claim the field back should they wish to. Someone who is ‘lent’ a piece of a field, does not have the right to give that piece away to someone else. Fields are never sold, although extensive wire fences may be. 

Land use regulation

The only restriction is that a certain crop, bambarra nuts, may not be planted before January, on the basis that this causes wind and drought. The tribal police (mapodisa) can, and reportedly do, destroy crops where this rule is broken.
Seasonality

We are not clear whether in the dry season fields should become accessible to livestock, in essence reverting to commonage. This may be an area of struggle. 

4.2.3

Communal land

Application, allocation 
“The soil belongs to the chief, he also controls it, and the local people are free to use the land.” This view sums up what the majority of respondents expressed, although some expressed that the land “belongs to the community”. Apart from the uses already described, (and public use land such as the school, clinic and churches, and business stands, which we did not enquire about) residents use this land for the resources associated with it: reeds, clay, grass, bush and trees, wild food – fruit, tea, insects and animals - or as a place to undertake rituals of initiation and to graze animals on. While there are some rules around use, these do not involve allocation of resources. There used to be an official opening of the reed-harvesting season, but this no longer takes place. Who has rights of use to natural resources on the communal land is not clear one reason being that there appears to be some contestation, another reason is that the rights are not tightly defined. 

An Induna asserts that all the Sethlare have rights of access, which some of our respondents also said, whilst others said the communal land is for the use of Craigieburn villagers only. The CDF said that in practice there are 4 villages who use the same commons, which the Induna said is a matter of practicality and distance and not rights of access. 

When it came to a new land use, discussion was opened with the respondents on the brick factory – this was however never volunteered but always raised by the researchers. Most people asserted or assumed that the application would have gone through the chief, and then through other structures of CDF and the municipality. Some said consultation with the community was needed. In fact such a land use is subject to a variety of laws and institutions from the local, district, provincial and national level. “Legislation requires that various environmental requirements should be met prior to a development such as the BBR bricks, being legally established. These requirements include authorizations from various Departments, the issuing of rights and licences and the completion of various reports and plans” (detail in Compliance Report concerning the established brick factory).

Natural resources management

There are some rules regarding use of natural resources on communal land consistently reported; no cutting of live trees, no burning of grass, no hunting of wild animals, and harvesting reeds at the correct season only (after Easter). The growing of bambarra nuts at the wrong time and the early harvesting of reeds are both said to cause winds and drought, and that this is why the prohibition exists. The Induna further said that early cutting of reeds leads to their dying back. Prohibitions on cutting of trees and burning grass are understood to relate to caring for natural resources.

Enforcement of rules lies in the hands of the Induna, his mapodisa, and the community members themselves, who can confront people, chase them away or report them to the TA. 

Currently, there appear to be no rules regarding water, or wetlands, apart from the harvesting of reeds. When people were forcefully removed from the mountains into this area, they were prohibited from cultivating in the wetlands by the government. This was imposed by the Department of Agriculture. People continued to farm in the wetlands despite the authorities destroying some of their crops. Enforcement was eventually abandoned and cultivation now continues unchecked. However, these wetland fields were never part of formalised allocation.

Fees, levies, fines

The Tribal Levies include grazing fees, and as such imply a payment for use of communal land. What this levy is used for is unknown to people. Generally people assumed that the chief would have been paid an amount for permitting the brick factory on that land, or that they would be paying an annual levy to the chief. Fines for breaking natural resource rules can be imposed and have to be paid to the TA. 

4.3
Social relationships and practices, in relation to land and natural resources

Summary: relationships and practices

The ‘owner’ or stand-holder is the person whose name is on papers, and is the senior male where there is one, although in half the interviewed households this is a woman – most are widows but some are single women with children. In every case the women used the family name. There are two sisters, each of whom has a stand, who use their mother’s family name. Their father was Malawian, so when this couple acquired land in the 1970s or 80s it went into the mother’s family name. Widows may choose to have their son or daughter as the stand-holder and responsible person – this then shifts responsibility, including for payment of levies, to that person. Other elders keep themselves in this role, not wanting to be subjected to their child’s authority. The variation depends on particular relationships within the family. Decisions are made with consultation, depending on what the decision is – there is much assertion of the importance of ‘discussion’ – to prevent and to resolve conflicts. Negotiation thus takes place within the parameters of who holds recognised responsibility, and whose name is on papers is an important aspect of this, and with a strong assertion of their authority and autonomy, although this is tempered with having responsibility for others and an expectation of consultation. The papers which indicate who the responsible person is are mostly receipts for tribal levies. 

Property rights of fields are more fluid than those of homesteads, are conferred on a different basis, and held to a significant degree more by women, linked to the role women play in producing food for the household. Fields belong to those who opened them, and those who work them, and may be considered: i) a family asset to which the current user has current rights of use; ii) an individual asset, controlled and used individually; iii) an individual asset, of which a part is being shared with or lent to another; iv) as collective property that is shared with other family members, or a friend. Fields are shared in order to have help in the hard work of opening fields, of making and maintaining fences as well as for personal security. There are recognised procedures for their acquisition, and these give recognition of the right of say and claim over fields to the original opener of the field and their family. There is no call for documentation, and little contestation over field ownership – although there are occasional tussles, none were reportedly taken for external resolution. While people have to search for additional or replacement wetland fields, people assert that if anyone really wants a field, he/she will find it, and that there is not a shortage, especially as younger people are not interested in farming. 

While land ownership of communal land is viewed variously, the Chief and the Induna are largely recognised as having rights of management and disposal. The authority for setting and enforcing rules around use of natural resources clearly lies with these traditional authorities. Farmer respondents did not consistently describe who has rights of use of the land and the various natural resources, and to what degree this is, or should be, limited to Craigieburn. The CDF said that there are 4 adjoining villages which share the communal land and resources, while the Induna said this a matter of practically of access, but that all Sethlare residents have rights of use. Rules for natural resource use are well known, however there is ambivalence about their value, adherence is uneven and enforcement and penalties are weak. The brick factory raises a host of new issues, and there is no agreed way to understand, view, or respond to these. The Maropane case of land use leading to degradation and loss of others’ fields expresses the lack of capacity of any structure to deal with the recognised problem, perhaps an over-reliance on the efficacy of ‘discussion’; or that there is hesitation to assert external interests over someone's’ property. It appears that ‘difficult’ people prevail. There is no strong clear sentiment expressed that there should be stronger authority than there is.

4.3.1

Residential stands
4.3.1.1

Land rights and benefits
Whose place is it?

‘Whose place this is’, is asserted in different ways: on the basis of whose name is on the ‘papers’, while it is also said that the plot is “ours”, or “for all of us as a family”. We refer to the person whose name is on the papers from here on as ‘stand-holder’. These papers are mostly receipts for levies. Often these go back many years to the 1970s and 80s. There is one person’s name on each receipt, form or letter. This name, and the responsibility for levies, is transferred when the plot-holder dies, to a man’s widow or the family’s designated heir. Of the 19 wetland farmers who were interviewed, their gender and marital status were as follows:

· Widowed: 6 widows (women), 1 widower (man)

· Married: 7 married women, 2 married men 

· Single woman: 3 single women

Of the plot-holders of the 19 households we worked with, 10 are currently in the name of a man; all the married couples have the husbands’ name on, as does the widower; while 8 are in the name of a woman (the single women and all but one of the widows). In one case a widow has not had papers to transfer the name to herself, as it involves a payment, and this will make her responsible for paying levies. She says she is delaying this and wants her son’s name to go down rather, so that he pays the levies. The project research assistant is from this area, and her family’s case is illustrative. Her parents marriage was not registered with the magistrate, so her mother’s ID book is still in her maiden name. Her husband died some years ago, but they have not transferred the papers, as they should not go into this different family name. Instead they avoid paying levies and dealing with the issue.
Decision making
Decisions are made regarding the plot by the stand-holder in consultation with others (wife, senior children, elders, siblings) depending on what the decision is and with some variation between families. Day to day decisions – such as building houses and outbuildings and kraals, animal rearing and small business activities on the plot, planting trees or crops on the plot – are made by the stand-holder, in consultation with those resident or with an active interest in the property. Women plot-holders say they can make these decisions as men can, although perhaps not with ‘full’ authority. Decisions relating to transfers (who inherits the stand, if it the stand if given over to another more distant relative or a non-relative, and sometimes who may reside on the stand) are more likely to be taken in consultation with the broader family members, especially if there is some contention or potential for conflict. Some examples of what people said:
“This is my stand and I can do what I want.”

“Yes, it is different because the man is the head. I did take the role of the head when he died. I take the role over when he dies, but do not have full authority. But when he [the husband] is no longer there, the wife will have to take decisions.” 

“If there is something to discuss in the family, I as a wife, I can comment, but if he doesn’t like it, he will do it his way.” (A younger married woman, whose widowed mother-in-law is living on the same plot, although it is in the son’s name.)

“Now that I am still alive, she [my wife] cannot do anything. But when I pass away, she can do anything, it is hers then.”

“My mother was taking decisions before, now I have taken over. Now it is me who takes decisions.”

“If there is a problem with this homestead, my mother-in-law, brother-in-law and sister-in-law come together and we talk.”

“If there are elders in the family, they will not give the woman full responsibility ….they do control, sometimes you find that after their child passes away they come and want to take what is left.” However the same woman said also: ”No, it won’t (ever) happen to me because my brothers-in-law do not have those powers... “

“We [wife and husband] decide together [to build a new house on the plot] including my son.”

While respondents asserted that they have a lot of autonomy in making decisions, there was also a lot of emphasis placed on the importance of ‘discussion’ with family members to prevent or resolve difficulties; “One has to discuss, otherwise it becomes impossible to resolve any problem”. It appears that unmarried women, or women returning home from a failed marriage or relationship can claim some right to residence on the family stand, but this may be subject to ‘discussion’. “But the grandson [who will inherit] will not be able to kick them out [i.e. his mother and his mother’s sister]”. “I cannot just do anything. I will always sit down and discuss. If my sister wanted to come back to live here, she could come back, but would need to ask nicely. She has the right, but I am also responsible, and we will sit down and discuss”. The other example was of disposal of the stand. Stands do move within and between families, as seen in how respondents acquired their stands, and in answers to whether they could pass the stand on to anyone outside the family. However, where there is a grave site, the family seeks to retain access to the site. The stand will only be passed on outside the family if no family members want it. “We should include other members of the family if we wanted to move away and others wanted to stay here. The uncle, the Malume, and other elder people. One has to discuss, otherwise it becomes impossible to resolve any problem.” If it is a stand with a family history, and it is a large extended family, it is less likely to move outside of that family. Note that stands are not sold. One person reported that houses on the stand may be, but no such transaction had ever taken place amongst respondents. 

How strong these obligations to other family members are, is not clear, but this comment from one respondent is telling; that parents here do not necessarily feel secure about their children caring for them. “My son [will inherit], the one I am staying with. The papers are still in my name although I am a pensioner; I can change it to his name. As a community we did discuss this with the chief that if we give the stand to our children what if they chase us, where will we go? We agreed that the papers remain in our names. Later, then he can take over.”

Inheritance

When a male household head dies his widow usually becomes the stand-holder, with her name changed as the responsible person by the TA on papers, and her becoming the person leading decision making. A family may choose to put the son or daughter as plot-holder, with the attendant responsibilities rather than the widow. Inheritance by the next generation is by custom to the last-born son, and 69% of the respondents plan to follow this custom. “According to our tradition, the last-born is the one who has to take over, the others would have to look for themselves.” In one family with only daughters, the daughters will be by-passed for a grandson. Linked to this custom is the view that daughters are “not trustworthy” which 37% of respondents asserted. This appears to mean that daughters may, or should, get married, and then they will move away. “If the last born is a girl? That does not count. I don’t trust a girl as she might get married.” “The parents of the man will not allow their son to go and stay at the wife’s home”. There is some importance attached to the plot-holder bearing the family name, and thus the stand itself being identified with that name. It is important for the surname to remain, as this is their grandparent’s place. “It is important for the surname to remain in the family as some people will come after some time, but if there has been a change of surname, it can be difficult for the people to locate the place. It is important to use the name so that you can come together, come together as Monareng.” Daughters who do not marry, or who return home and retain the family name, do not bring another name to the land.

Of the 7 stands that were inherited, as opposed to being applied for, 6 came to the current occupants through inheritance to the male, while 1 went to a daughter who returned home from a failed marriage. She reported that “There was a brother who was supposed to take over, but he had passed away. If he would have been still alive, I would have had to look for another place”.

Some 26% of respondents did not plan to follow custom, but rather planned to have the choice made through discussion, to avoid conflict and with an assessment of situation and need at the time. Some express that there is a change now.

“Some people give responsibility to the women/to their daughters. Things are changing, with men, women, etc. People don’t get married anymore. A daughter is more trustworthy than a son, a daughter might be taking more care than a son”

“To my view, people are free to do whatever they want. You cannot just say to trust a boy and not a girl – in the end the boy might run away. It is not about girl or boy, it is about the person. It is not fair. Women should also have equal rights to men. In my view, if you have a son and a daughter, according to custom you give it to the son. But if the daughter is also poor, then it is not fair to give it all to the son. Older people take it as a custom; younger people look at what is needed”.

4.3.1.2

Land Administration
Access to and allocation of stands currently
A Craigieburn resident who wants a new stand, or an approved new-comer, approaches a plot-holder to either allow some of the field attached directly to the stand to become a new stand, or for permission to take over a stand is that is, or is becoming, vacant. The piece of land identified for a stand may belong to immediate family, more distant family, or even not to a relative.

“This was the field for cultivating of the father of my husband. Then the children were many so they needed a new stand.”

“The Mokome family was staying here, but they moved to another place. They are relatives, they came to say goodbye.”
“We negotiated with the family across the road that had an empty field, and got it”

There is some movement of stands between households, but people say there is little opportunity for further sub-division of stands now. Of the respondents 6 (32%) obtained their stands at the time of removals, 7 (37%) inherited their stands, and 6 (32%) obtained the stands they now reside on subsequent to removals. Those who have obtained stands more latterly have done so as they wished to establish their own homestead, most as married couples, and in 2 cases as single women with children.

Documentation/ evidence

When asked for the papers that show whose place it is, people produced bundles of stapled together paper most of which are receipts from paying tribal levies every year, with occasional letters of approval or recommendation for approval of stand allocation from the Department of Agriculture. While people refer to having received PTOs (Permission to Occupy certificates), in fact the only PTO seen was in an earlier interview with the Induna. The receipts are mostly for “grazing and rental fees”, and vary over the years as to what authority is on the letterhead.

Every year, in June, the TA sets up a table at a public place, and people who have not yet paid bring their bundles of old receipts, pay the tribal levy and have the new receipt attached, or have the old one stamped for exemption. If the previous levy-payer is deceased, the TA can be informed of this now. A “change of ownership” form from the Sethlare TA documents the change of name of the plot holder and the person responsible for levies. A widow tells us “They will ask whether the husband is alive and then they change it themselves. I did not ask them to.”

Levies

People report that paying levies is important, because if you ever need help from the Chief to solve a problem you will be asked to prove that you have paid their levies, including when applying for a pension. However, although it is at the TA office, there is a separate and independent office for the application of pensions and the chief is not needed for that. Still, if children want to apply for an ID, then they do need the chief if they do not have a birth certificate.

The secretary of the TA office informed us that the R2.00 fee to be paid annually for the stand to the magistrate in Bushbuckridge used to be collected in the village, but now people need to go to Bushbuckridge. She reports many people stay until it is perhaps 20 rand and then pay. In the past, people would be arrested if they did not pay, but that does not happen anymore. There is also a cattle or grazing levy to be paid at this office, so people also “take that as one” and go to pay both in Bushbuckridge. This is presumably the old South African Development Trust (SADT) rental and grazing fees (1 pound equalled R2), although this was long since legally abolished, with abolition of the SADT. It is paid to the magistrate because they took over from the SADT Commissioners. It used to be paid to the agricultural division within commissioners office, which explains the “approval letters” from the Department of Agriculture.

Most people appear to pay their Tribal Levies; all but two of the respondents do. The one occasion witnessed in Craigieburn when staff from the TA came to collect levies at a shop, centrally located in Craigieburn, people kept coming and going, whilst there continued to be a small group of people waiting to pay at the table. The TA secretary says “Not every one comes to the TA to pay the levies, so we go out to the villages to collect. Yes, there are people who do not pay.” One farmer says she can’t afford it so she runs away if they come looking for her. The other has reported her husband’s death, but is waiting to have her name put on the paper as she can’t afford to pay and she wants to put her son on, but she said “It’s ok in my case because I have reported to the chief.” People report that levies need to be paid for someone to get help from a TA “with resolving problems”, a stamp or letter for grant applications “...otherwise I would not get my pension from the tribal authorities.” 

“I will have big problems [if I don’t pay the levies] e.g. if cattle break in and I report this to the chief then they will check their books and if I haven’t paid then they will not resolve my problem. If I have a conflict, we consult the chief and he tries to resolve it.” 

All 19 respondents said they do not know what the levies are used for by the TA. The chair of the Community Policing Forum (CPF) told us that he too did not know what levies are used for, but then he once attended a meeting where it was explained that each village has the right to access some of this money for development. He reported that he was then instrumental in getting R3,000 from the TA to purchase water pipes for a section of the village. This was in 1998. The secretary of the TA explained that “the vehicle levy is supposed to be for a vehicle that is working for the community, but it is not working like that. But the money does go into a special Trust and not just into the account of the chief. The money for our salaries also comes from the stationary levy because the TA receives subsidy from the government to buy stationary.” She explained that the payment of the staff’s salaries is irregular as it is paid from levies, which they are hesitant to tell people “We wanted to give account of the monies collected from the people, but we are afraid to tell the communities what we use the money for.” 

4.3.2

Fields
4.3.2.1 

Land rights and benefits
Whose field is it?

While a field may be considered a family field, most farmers assert confidently “it is my field”. Once someone has made a claim by opening and/or using a field, then it is seen as the property of the user, unless it is clearly being loaned. People say it is proper to seek agreement from previous users if it is an existing or abandoned field, although this does not always happen, but permission is not needed if they are opening a new field. 

Respondents have between 1 and 4 fields, and one person has often acquired different fields in different ways. The fields may be seen as:

· a family asset to which the current user has current rights of use; 

· an individual asset, controlled and used individually;

· an individual asset, of which a part is being shared with or lent to another; 

· as collective property that is shared with other family members, or with a friend. 

The sharing of fields is in order to have help in the work of opening fields, of making and maintaining fences, as well as for personal security. When fields are shared, beds and sections are worked individually. In 12 cases, farmers (all women) are sharing a field with other women; 2 other women are working with their husbands on the fields, and 1 case a woman is sharing a field with her “son” (i.e. not directly her son but a younger male relative), the latter being a case where a large, productive wetland field some distance away was recently acquired, and the fence was purchased. Thus 15 of the 19 respondents do not farm alone. Many of the farmers report that children do not help in the fields. One says she pays her children to help sometimes.

In the case of fields, to a large extent use conveys rights, but there are limitations to and differences in these, which is linked to how the land use right was accessed. Farming is largely, but not exclusively, women’s work, which accounts for the fact that most, 16 out of 19 of respondents, are women. In its work with farmers AWARD works with 96 people, of which 6 are men. Unlike with homestead plots, the clear majority of people whose fields are recognised as theirs are women. Property rights of fields can be seen to be more fluid than those of homesteads, are conferred on a different basis, and held to a significant degree more by women, which is linked to the role women play in producing food for the household. 

Decision making

It is the user of the plot who makes the daily usage and management decisions about crops, cultivation methods, soil and water management and crop harvesting. One person mentioned a ritual around preparing the soil on the fields at the homestead which starts the ploughing season. “When it is the right time to prepare the soil and plant the seed, the first-born will start, then comes the second.” Where plots are shared there may be discussion about plot management, but decisions are left to the individuals. The only restriction mentioned is that a certain crop, bambarra nuts, may not be planted before January, on the basis that this causes wind and drought. The tribal police (mapodisa) can, and reportedly do, destroy crops where this rule is broken. Besides this “no-one can tell me what to do on my field”. 
Apart from the few identified as ‘family fields’ where decision making is more shared, the user herself may decide to rest her field, to abandon her field, to seek a new field, to share her field, or to give her field to someone else. However, there is some expectation that she will only give her field to someone outside the family if no family member wishes to use it. However someone who is ‘lent’ a piece of a field, does not have the right to give that piece away to someone else. I called her [Emmelina] to come and farm. I wanted her help, because e.g. if cows come in and destroy, it will be difficult for me to go and cut poles, to make fencing. It is still my field, I have just given a portion to Emmelina. Even if I pass away, it is Emmelina’s. She can use it, but she can’t give it away to someone else. I gave it to her to use, not to give away. But I have the right to give it away.
Inheritance

Respondents consistently reported that fields would go to those who wanted to use them. Those in the family would receive first choice, but if they were not interested then others could take the fields over. There is a general feeling that younger people are not interested in farming and that the demand for fields will diminish. However one person noted that “they [the young people] may have hunger one day and then need fields”.

4.3.2.2

Land Administration
Application/ allocation

There are four ways that people acquire fields in Craigieburn and no distinction is now made in practice between wetland and dryland fields in terms of access and disposal. These four ways are set out here, along with how many of the 32 fields currently in use by respondents were accessed:

· Acquiring a field not in use any more/ abandoned (12 fields - 38%)

· Inheritance, passed on within the immediate family (10 fields - 31%)

· Opening a new field on communal land (8 fields - 25%)

· Asking someone to use a portion of their field (2 portions - 6%)

The role of the TA in allocating fields has changed, for in practice they no longer play any role in allocation or transfers. “People were going to the chief to ask permission to cultivate maize etc., now they don’t ask the chief anymore. For stands they do ask, but not for fields. Maybe because most people are no longer interested in farming nowadays.”

“Before we use to go to the Induna. Now we just look for ourselves and start working… Maybe it is modern or it is freedom. It is not good.”
Evidence

There is no documentation related to fields. People assert that “the community knows” and that neighbours can witness whose field it is, by observing who cultivates there, should that ever be necessary. “People do talk with each other about their boundaries. Neighbours know that this belongs to this person. Neighbours know and can be asked, they are an important source of information on ownership.” Erecting a fence makes a claim very clear. “I don’t have papers. The chief allowed us to have the fields but he advised us to fence the fields to prevent animals [from coming in and destroying crops]. He said you can have plots so that you are able to feed yourselves, but make sure that you fence it.”

A claim from the family of the person who first opened the field can be considered even after many years, although few think that this is likely to happen, as there is a strong feeling of a declining interest in farming. 

Availability, conflict, adjudication

· 13 respondents share fields; 

· 7 respondents report abandoning 10 fields – because the field was far away and damaged by monkeys, due to ill-health, and one due to erosion destroying her field; 

· 1 respondent reports resting her field, for 4 years, to improve its productivity.

A lot of people share fields for help with labour and for protection. Fields are sometimes abandoned. Some people actively seek new fields, both by taking over abandoned fields and by opening new ones. This affirms the views the majority expressed that while there is not a lot of land available, if someone really wants land and looks for it, they can find it – either by taking over old fields or opening new ones. However, it is hard work to open a new field and fencing requires a lot of labour to build and maintain. Of the respondents 5 are actively seeking and finding new fields, 12 maintain what they have, and 2 have withdrawn from active farming in the past 3 years. 

There are reported to be few conflicts over fields. The examples given, when pushed, were of fields taken without permission, of boundary disputes, and one of a person needing access to her field through another one’s field after she lost her access path due to erosion. It was stated that where there is sharing, it is important to get on well with the people you share with or it “can create problems for you”. Frequently repeated was the assertion that if there are any problems “people must discuss it” to find a resolution. It was only with some pushing that people acknowledged that there are sometimes problems, or would say that if “discussion” did not work then people could approach the Induna or the CDF for help to resolve the problem. In two cases a problem of someone taking a field without permission was reported, but this was not acknowledged by those accused of this practice. While cattle getting into fields is experienced as a problem, there is a general acceptance that it is up to farmers to erect and maintain fences to protect their fields.

People consistently asserted that there are no land conflicts. However when probed the problem of cattle breaking into fields and damaging crops was raised. Today the onus lies with the landowner and not the cattle-owner to solve the problem through fencing, whereas previously such damages could be claimed through fines. The Induna still asserts that when cattle are destroying crops the owner of the cattle gets fined, while respondents reported “If it’s known whose cattle it is, then what is done depends on how much damage was caused. You can apologize, or pay something if the damage is a lot.” And “You then send someone else to apologize on your behalf with some money. The neighbour can then take that money or not.” 

There is less herding of livestock than there used to be, which has gone along with the need and even requirement that people fence their fields to protect them. This is leading to a contestation of the status of those fields in the dry season, especially the wetland fields which carry greenery for longer, into the most difficult time for livestock as well as provide access to drinking water for cattle. Do they revert to communal land, with rights to graze livestock on them, or does the plot holder retain a right of exclusion, and therefore to have her fence respected, throughout the dry season? “There are changes because long before people were using cattle to farm. Cattle were not destroying crops like they do now. In the past people used to look after their cattle, but now they just leave them moving around the land.”

4.3.2

Communal land
4.3.2.1

Land rights and benefits
Whose place is it?

After talking about house plots and fields, the answer to “and the rest, whose place is that?” elicited various answers. Some of these answers changed during discussion about this land, when it got more specific. The majority said that it is under the Induna and Chief, since they make decisions about it. Other answers can be seen to come from different ways of viewing the question. 

· Chief and /or Induna – 9 

· Nobody – 5 

· The community – 3 

· Government – 3 

· Ancestral land – 2

· God – 2 

There was little consistency is describing who has rights of use. The answers to this ranged from half the respondents saying these rights are for the community of Craigieburn only. Three people said that “outsiders” could come and collect with permission from the chief, while another three said that “outsiders” are free to come and share these resources. One person suggested that all those who fall under the Sethlare TA the community of CB have rights of use. In a recent meeting, the CDF said that 4 villages share the communal resources. The Induna asserted that all those under the Sethlare Kgoshi have rights of access.

The brick factory raises interesting issues regarding rights and whose place it is. It is at this stage not clear what has actually taken place regarding permission, acknowledgement of rights of community members, violations of rights, or recompense in the case of the establishment and operation of the brick factory. However, there were graves removed and some form of compensation is seen as due. Also there has been talk of houses being removed and recompense paid. Dust for those living nearby and those working there, is seen as a real health risk. There is some expression of rights and violations of these; one person contacted TRAC about his house and about graves, but has not followed up on the claims he was making. In the interviews there was some expression of those people affected directly by the brick factory and those who live around it, as having rights, but the concerns and criticisms were mostly quite muted. While a few thought there should have been better consultation with people, others said there had been a process with the induna, the chief, CDF and municipality, and they accepted that due processes had been followed. It was accepted by all that the Chief could and should give permission for such a use and that the brick factory is a positive development as it brings jobs for young people. While many could talk of problems now arising, only a few felt more consultation should have taken place, and more benefit to local people ensured, and no-one strongly asserted a need for more protection and accountability, although there was some cautious welcome of such an idea: “[The procedure ] was wrong but we had nothing to do as the chief had already permitted them.”

“….We didn’t think of the negative side….. we can raise the issues, but people working there won’t see it that way.” 

“What about the people who are working there? We don’t want to threaten jobs.”

The benefits of the brick factory were seen to be shared between the owner, the chief, and the workers, although people mentioned that the salaries are very low, that jobs are not secure and that the work is not good for people’s health. While people did not know what benefit the chief would have derived, it was assumed that some payment would have been made to him.

4.3.2.2

Land Administration processes
Natural resources management

There are some rules regarding use of natural resources on communal land which all respondents consistently reported; no cutting of live trees, no burning of grass, no hunting of wild animals, and harvesting reeds in the correct season only. Everyone knew these rules, but there is some ambivalence about their value. Most respondents, 15 of the 19, said that some or many people do not obey the rules, with some specifically saying that they themselves do not. Not cutting trees is in conflict with people’s need for firewood and fencing that they do not pay for. 

“It is unfair, because we need wood for fences and for cooking. How can we fence our fields? Outsiders come to get wood, this is not a problem as it is a big bush, they clear it and we can access more easily. I am not happy when they stop us when we collect wood.”

“You can’t control human beings, so yes, rules are broken, but people know that it is against the law.”

Enforcement 

Enforcement lies in the hands of the Induna, his mapodisa, and the community themselves. Half of the respondents mentioned that while these means are there, enforcement and penalties are weak. 

“There is not a huge punishment if you are caught cutting trees.” 

“There were people found to be harvesting reeds. They apologized, so we did not take them to the Induna.”

“The mapodisa (tribal police) do sometimes go and look in the stream. People do tell the mapodisa, e.g. that the reed is about to finish, but they do not do anything. There is no action about that so they just leave it like that.”

“Up in the forest there is a secretary who usually moves around. If he finds you, he will take you to the office and you will have to pay a fine. But the chances of finding people are very limited.”

“As a community we mostly take actions on theft and help each other in arresting such people without involving the police, but for those who are cutting reed, collecting firewood etc, we have never done anything with them.”

There is an interesting case of one farmer who diverted and dammed water in an attempt to water his own field adjoining the stream. This led to the eroding of a public path crossing the stream and subsequently the eroding of his own field as well as a couple of surrounding fields. A number of people complained to the farmer, then to the Induna, but his practices were not stopped as “he did not listen”. No sanction was ever imposed upon him. It is not clear if this is an expression of poor enforcement or that the activities were on land considered “his” and the ensuing damage to common property and other people’s fields, is not something that there are agreed rules and sanctions for. Do people value their autonomy too much to push the boundaries of autonomy back, even when problems arise? Or this an expression of a conflict avoidance? The oft avowed assertion that problems are resolved primarily through discussion and the couple of instances where examples showed that an aggressively asserted claim wins due the other party simply backing down to avoid trouble. 

Change

While there is a general expression that there is decreasing enforcement of natural resource management rules in communal land throughout South Africa (as it was articulated by respondents in our previous research), it is not strongly and clearly asserted by all respondents, and where change is acknowledged it is not always viewed in the same way. Only 3 respondents asserted that enforcement is weaker than it used to be, from the community and from the TA, while one person asserted that there is no change. 

“In Craigieburn we call each other when it is time to go to harvest reeds. We used, as a community, to chase people away if they came at the wrong time, or from outside. Now we do not.”

“They [chiefs] are still strict, but not so strong as before. Sometimes the chief’s police goes along the river, but not as much as before.”

“There is less communication between the chief and his people – in the past the horn would call people to a meeting to discuss things, this has fallen away.”
Fees and levies

The levies include grazing fees, and so imply a payment for use of communal land. What this levy is used for is unknown to people. There was an assumption from some people that the chief would have been paid an amount for permitting the brick factory on that land, some saw it as a sale of land, in the same light that the land they were moved from, that went to forestry, was “sold”. Another person thought the factory may be paying an annual levy. While most said they do not know what the levies are used for, one said the money is used by the chief for his own private purposes. “We don’t know the agreement [with the brick factory], the chief is the only person who knows the details. Whether they are paying the chief, whether he is the only person, who knows.”

4.4
Authority in the local system of land administration and management

In this section the focus is on the local level authorities that are evident on matters related to land management, with linkages to other structures made. The boundaries are not simple and easy to draw and define, and we do not attempt this. Moreover, we are aware that there are outstanding questions on boundaries relating to resources, rights and authority. Here the key “local” sources of authority are identified as groupings, namely

· Stand-holder and family;

· Traditional Authority (TA), this includes Indunas, mapodisa, Traditional Council and the Kghosi;

· Community Development Forum (CDF);

· Others which includes the Community Policing Forum (CPF, linked to the Induna and the police), the municipality (which the CDF is linked to via the Ward Councillor and the Ward Committee), and other government departments.

In the descriptions given below there is some filling out of the TA, the CDF and the CPF. The stand-holder authority has been described in detail above. A summary table serves to give a skeleton of authority roles, linkages and dis-connects. A more narrative analysis follows.

4.4.1

Significant authorities in and for Craigieburn

The Sethlare Traditional Authority (TA) consists of the Kghoshi, Chief Chiloane and 16 Traditional councillors, 14 of whom are also Induna. There is one chairperson. Furthermore the TA employs three secretaries, two cleaners, one messanger, one driver and three policemen (mapodisa).

The staff is accountable to the TA and works on behalf of the TA. Posts are ‘advertised’ and anyone can apply. There are no regular salaries. They get some small and irregular payment from the tribal levies, “not even R2000”, and “only if some money comes in”. “We wanted to give account of the monies collected from the people, but we are afraid to tell the communities what we use the money for” (i.e. for their own ‘salaries’). Our informant does not know who took the ‘final’ decision not to tell the communities or how it was decided. 

The chief appoints the Traditional Councillors; they solve problems and are supposed to manage the staff at the TA. The Traditional Council meets every Tuesday ‘to solve problems’. They should actually be staying here, as advisors to the Chief, but there is a conflict and therefore they are just staying in their own places. If there is a problem a councillor cannot solve, it is reported to the chairperson who will then take it to the Chief. The traditional councillors can not be just fired. If there are problems with a councillor, he can get a warning and after three warnings a Traditional Councillor can be fired. The Traditional Councillors do not get any payment, even when they are travelling here for the/a meeting, they will use their own money. Yet, there are also occasions where lunch and/or travel monies are provided. 

The chairperson is appointed by the chief, who has now appointed his brother to replace the previous chairperson. This is decided together with the traditional councillors. 

The indunas are not necessarily related to the chief, although some of them are. It is an hereditary position; the 1st son takes over after the father dies. The chief can not ‘fire’ an induna. If an induna seriously misbehaves, the indunas can meet and discuss the case. Only if a community approaches the chief to indicate that they are not happy with the induna, can the chief can call him/her to discuss. But if he/she does not agree to step down, there is nothing the chief can do. An induna can indicate that he/she is no longer capable, and then someone else can work on behalf of that induna. Most indunas get a salary from the government. A few do not because they are not registered as Induna, perhaps because they work on behalf of a ‘real’ induna or if they were not around when the people from the government came to register the Indunas. It is the House of Traditional Leaders that pays the indunas. An induna without salary/payment will get something from the TA, e.g. if there is some money from fines. Some indunas are also Traditional Councillors, Induna Chiloane of Craigieburn being one of them.

There are 3 mapodisa (policemen). They do not “patrol”, they go out when called for. If they want to arrest a person, for stealing for example, they can go through the induna to locate the person. On a court day, they check the people attending. In the past, the mapodisa worked with the Department of Agriculture to patrol for offences like the cutting of trees. 

The Community Development Forum (CDF)

Also known locally as the Civic. The Craigieburn Civic Association was established in 1990; this was an ANC-linked structure and remains so. In 1996 the civic association collapsed. It started again in 2000, as part of political and municipal structures. Its purpose is to liaise with the Municipality for the purpose of delivering government projects, and to interact with the Local Government because it is closer to the grass roots. It is – in some way – elected by villagers and the CDF has a representative on the Ward Committee (Ward 16). Noteworthy, most of those who were part of the CDF now have jobs in the brick factory.

Bushbuckridge Local Municipality (BBR LM) and the Ward Councillor 

For Craigieburn this is currently Solly Khoza, the municipal councillor for Ward 16 of which Cragieburn is part. He is an ANC member.

Community Policing Forum (CPF) 

During our work in 2003 the information was that the CPF works closely with the Induna on awareness of veld-fires and managing indigenous resources (cutting down indigenous trees and plants). The CPF is in reality the chairperson. He explains that he has a role to help resolve conflicts, as conflict leads to fighting and to fight is a criminal offence. “I am not above the Induna, he is the one above me. I do things mainly with the Induna. If you find me alone, maybe it is on a criminal issue”. He is a member of the political party with small and shrinking membership, the PAC.

4.4.2

Summary table of authority in Craigieburn

· Local model: community informants 

· Official version (where different)

	
	Stand-holder & family
	TA/ Chief /Induna
	CDF


	Other

	Procedure or process
	

	Stand allocation
	Allocate their stand, or portions, to whom they choose, and decide if there is payment for structures
	If an outsider, affirm their rights to reside, to seek & access land. Approve allocation either of new stand selected or of allocation by existing plot-holder
	
	

	Stand transfer
	Decide on to whom the stand is transferred.
	Approve transfer, formalize with papers
	
	Magistrate and/or DALA

	Field allocation
	Open new fields. Approve use rights on own or family fields, and conditions of this.
	New (dry-land) fields approved by the Induna, then by the Traditional Council via a Tribal Resolution, ….
	…This then goes to the ward councillor, and …
	…then to Mkuhle, then DLA will issue a permit.

	Communal land allocation


	Can open fields on communal land

Supposed to approve communal land allocated to others like brick factory.
	Chief can approve use by outsiders – e.g. brick factory, but needs some form of approval by community.


	CDF represents community in allocation of land for ‘development’ e.g. brick factory. Councillor represents community & municipal interests. 
	Any significant land use change needs various municipal and departmental approvals.

	Business stands
	
	Traditional Councillors approve business applications
	
	

	Documentation
	
	Generates records of allocation and transfer, through letters, tribal resolutions, forms, levy receipts.


	
	Magistrate –stand & grazing levies. DALA used to approve stands and fields, be paid levies, & keep records

Municipality any? Brick factory? 

	Fees, levies, fines


	
	Annual levies & fees are paid for stands, for a Tribal Resolution for a field, for changing names of plot holders, to bury on stands. Fines are charged for some misdemeanors. The above go into a Trust fund run by the TA.
	
	Magistrate or DALA residential forms,

Annual

stand and

grazing levies

	Adjudication and Conflict resolution re land


	Household head and senior family members resolve internal claims, conflicts and adjudicate on what goes to whom. Plot and field holders are expected to seek to resolve conflicts before seeking external assistance or adjudication
	Mediate or adjudicate on internal family conflicts, or between households when called upon to do so. Induna (or councillors) first, if unable to resolve can refer to the Chief. Or to the police, depending on the matter
	John (CDF) mediates conflicts within or between households when called upon to do so. Can refer conflicts to the Induna or the CPF


	Nyapela (CPF) deals with conflicts between neighbours, and family members. Can refer to the Induna. Or be called by Induna to assist him.

	Land use regulation: including land use change


	
	Open new areas for stands. Demarcate new stands?

Approval is needed for burials on stands. Monitoring planting of bambarra nuts out of season


	Local role in dealing with “development”. E.g. informing plot holders to move back stand fences for widening roads vehicles for funerals
	Solly (Councillor) deals with development – roads, bridges.

DALA

Municipality

Brick factory is seeking to lease the State Land

	Natural resource utilization
	Report people breaking rules, “arrest them” or “chase them away.”
	Respond to reports if rules are broken. Tree cutting, burning grass, reeds harvesting too early. Give punishment –rebukes, and fines. 
	Benefits distribution: Taking names of people to get jobs at the brick factory? Decide who gets the jobs??
	CPF called on for illegal burning.

Solly a Trustee to decide on distribution of Trust fund from brick factory

	Other problems
	
	Rape: the Induna who will write a letter to the police.

Domestic violence to the Induna, who refers it to the Chief if unable to resolve.
	RDP houses, water services, electricity, development, General problems
	Rape-, go to the CPF, who goes to the Induna .

Conflicts of all sorts: “conflict leads to crime” – “I fall under the Induna”

Stealing


4.4.3

Authority for problem solving 

When it comes to adjudication and conflict resolution regarding land, procedures regarding house stands remain clear, with the plot-holder and senior family members having the adjudication role, and the TA as the next level of recourse and adjudication. There was no sign of any matters going beyond this level. However when it comes to conflicts regarding fields, which would be boundary disputes, rights of use and plot-holdership, cattle damage or other damage to each other’s property, people describe different authorities that they can and do call on. The “official” roles of the three local structures people call on, are set out by Induna, and by an earlier CDF meeting as:

Who should people go to for what sort of problems?

Induna: 

Conflicts about land; 




When cattle are destroying crops, then the owner of the cattle gets fined;




Domestic violence

Chief:

Problems the Induna can’t solve go to the chief.

CDF (Civic): 
RDP houses, water services, development problems.

CPF:
Works under Induna on issues relate to crime, closely with the Induna; what is not dealt with, can be referred to the Chief or can go to the police. 

However people describe taking problems they cannot resolve themselves through discussion, to the Induna, the CDF or the CPF, and do not follow this delineation above. Rather there appear to be multiple routes people can and do use. What is more, there appear to be different preferred routes which depends upon what the individuals see as most effective or correct. The quotes below illustrate this:

“It is no longer important [to go to the Induna]. It is a long process going to the Induna and this will waste a lot of time.

“If I have a pipe, another person ploughs and cuts through the pipe and then I want them to fix the pipe, the CPF solves this. 

“You go to Induna if the one who started to farm without permission starting arguing. Thereafter you go to the CDF.”

“If your cattle go to the neighbours and destroys the crops there, then the neighbours come with the cattle and say that their crops were destroyed. You then send someone else to apologize on your behalf with some money. The neighbour can then take that money or not. It there is a problem and you fail to resolve it, then you take it to the Induna. If the Induna fails to resolve it, you can take it to the chief. Whatever problem we may have, we take it to the CDF and the CDF can take it to the Induna…. No, you first have to go the CDF.” 

“He dug a hole, trying to channel water to his field. My cow fell into that hole. He slaughtered my cow and sold the meat and he didn’t give me another cow to replace mine. When I was trying to talk to him he was threatening to kill me.... The Induna should solve such things. There are some structures such as the Civic – they are there to protect the community. But, no indeed, they do not have that much power.”

“If somebody can just come and start farming without my permission, I can approach a person and ask them. Then I can go and tell Induna. He can be the right person to solve our problem. The Induna is going to stop the fighting.” 

“…And there is the Civic. Nyapela (CPF) can bring us together, he will sit us down, first he will listen to our story. If he is unable to solve that, he can refer us to the Induna. We cannot go (straight) to the police without first Nyapela.”

“Before we used to go to Induna, now we go to CDF. If there is an abandoned field and someone just goes in and start using it, without discussing with the owner. Then you go to the Induna. The Induna also knows the owner.”

“There was a conflict where one person was denying the other person access to her field by passing through her field. In this matter they went to the Induna but maybe he was afraid of this family thing so then he sent it to me, the CPF. So then we went together and managed to resolve the matter. We sat down and talked.” 

Induna: “We tried to tell M [the farmer causing erosion] that what he was doing was not ok, but he wouldn’t listen, so we have given up on him. He is not right in the head, he can’t listen, even his neighbours tried to tell him, with a sjambok, but he still doesn’t listen. We can take it to the chief, but there are no tribal police any more.” 

A few people noted that the Induna is an old, sick man who is not very active. There is another Induna for the adjoining area, who is more active and who people say assists Induna Chiloane. He himself says Induna’s work only in their own areas, and come together only in the general Tribal Council meetings. 

The lines of where to go for what, in what order, are not tightly drawn. Judgment of what will be effective, personal linkages and personal choice all appear to come into this “forum shopping”. There is not apparent contestation between structures and they say they co-operate well, although there are clearly two separate lines of linkage, with the CPF, the Induna, and the Chief being the “traditional” line, and the CDF and the ward councillor being the “democratic” line. These lines are not strictly separated, as the traditional line may also lead to the formal criminal system. It is widely said that the old tensions between TAs and the democratic structures are not as strong as they used to be, and that the people in Craigieburn are generally cooperative.

5


Dynamics

5.1


Authority

5.1.1

Authority over land use practices in fields

The case of one farmer is illustrative to matters of authority. People have approached this issue variously, but none of the structures has been successful in solving the problems people have raised with the farmer’s practices causing loss of a public path across the river, and of other people’s fields due to erosion. This seems to signal the following possibilities: 

· That structures do not have the capacity, or the authority, to force him to stop what many find problematic;

· It is more important to leave sovereignty over fields “its mine, I can do what I like” than to solve the problems being faced; 

· That discussion, not coercion, is the style of conflict resolution, and so strong assertion will win its way.

5.1.2

Authority and natural resource utilization

The authority for setting and enforcing rules around use of natural resources clearly lies with the Traditional Authority; with the Chief, more locally the Induna, with assistance from the mapodisa and the CPF. A few people mentioned that the community members themselves have a role to play: to report, to “chase away” and to confront those who are wrong-doing, but did admit that they were not likely to do so. There is an expression that the authority is less strong than it used to be, which is what we were told in 2004:

“Before it was the chief who forbid, now it is not so strict. But it used to be strict.”

“The Chief is in charge of rules. There is not much control these days. They are trying but they don’t have enough Indunas. There should be more Indunas.”

“We used, as a community, to chase people away if they came at the wrong time, or from outside, to harvest reeds.”

“As a community we mostly take actions on theft and help each other in arresting such people without involving police, but for those who are cutting reed, collecting firewood etc, we have never done anything with them.”

“It’s a big problem that people are cutting leshako. I will actually say something to them, and go to report… No, I haven’t actually been to report it.”

There was not a strong sentiment expressed that there should be stronger authority than there is, nor consensus that it is a real problem they face. Respondents sometimes expressed seemingly contradictory views here.

5.1.3

Brick factory

The question arises as to how such large commercial developments are initiated and how they are managed in communal lands. The question is particularly pertinent in the light of National Government’s plan to accelerate economic development in nine nodal areas (mostly communal lands) in South Africa (ISRDS, 2000) and the setting of economic targets (ASGISA, 2006) for accelerated economic growth (6% growth in GDP) and employment creation (especially in poverty ridden areas). Although these may be laudable national projects, their implementation in communal areas may produce a series of unforeseen outcomes. This is particularly so in areas where governance structures and decision-making channels are unclear or confused. A study of the brick works shows that commercial activities in communal lands need particular care and specific deliberation around statutory and customary law, correct authorization procedure, conflict resolution, priority setting, spatial development planning and natural resources management, amongst others. The brick works is by far the largest commercial operation in the area and represents a development that the governance structures, leadership and residents of Craigieburn have had to respond to in a diversity of ways. 

The key issues raised for us at this point are:

1. What are the correct procedures in obtaining ‘permission’ to initiate a development of this nature in communal lands?

2. Who are the individuals, institutions, role-players and stakeholders involved in the granting of permission for such a development on communal land?

3. What is the correct sequence in the application for the permission and implementation of such a development?

4. What are the correct lines of communication, accountability and remedy in such a development (including establishment and ongoing monitoring)?

5. What are the key criteria and factors affecting the prioritization and justification of such a development in communal lands?

6. What are the social issues and how is the public involved in the decision taking process in 

7. Communal areas benefits: To whom and how are they distributed? Who should decide on and control that?

Confused and incorrect procedures followed in obtaining permission for the development. One of the important issues emerging from the investigation into the establishment of the brickworks relates to the complexity and complicatedness of statutory procedures required for the establishment of such a development. Added to this is the fact that procedures have changed with the introduction of new legislation (principally mining, environmental, governance). 

Incorrect or confused sequence in the procedures associated with applying for permission and implementing the development. Statutory requirements associated with such a development require a number of steps and stages (some of them lengthy) before approval can be granted. A number of the steps require public consultation and informed sanctioning of the development. In this case of the brickworks, activities have gone ahead without the necessary and correct procedures being followed and approvals being granted with the consequence that the brick works is not compliant with legislation and in some cases a direct breach of the law. The key areas here relate to the granting of permission to occupy the land, mining rights, water use licences, environmental assessments for various activities, wastewater control, air pollution and emission licenses and the exhumation and reallocation of graves.

Unclear roles and functions of leaders, institutions and governance structures in participating in the approval process. Specifically, the change in function of traditional leaders and the introduction of local government as important role players in the support for such developments was identified as a source of controversy and contention. There is a strong sense from those interviewed that traditional leaders are the correct structures for the granting of permission to developments on communal land as they are taken to be “the owners of the land”, Most people asserted or assumed that the application would have gone through the chief, and then through other structures of CDF, and the municipality. Some said consultation with the community was needed. Others said consultation took place, but without enough information for them to know what they were agreeing to.
Unclear agents in the regulation and monitoring of the development and unclear channels associated with dispute management. Although the brickworks is only into its second year of operation a number of disputes and dissatisfactions have arisen within Craigieburn. People proposed a range of options of where to take complaints: to the councillor, to the Induna and chief, to the management, to the CDF. However its not clear that any of these were used much or at all. There is a strong perception that not much can be done, and that if the factory is to be there, many of these things must just be accepted. In the case of grave exhumation and environmental legislative requirements AWARD and TRAC have been called on to initiate inquiries and seek relief. They then called on a national NGO, the LRC, to provide direction to legal processes. Stemming from these actions an investigation has been launched by the provincial department of environmental affairs (“Green Scorpions”) into transgressions related to environmental legislative transgressions and non-compliance.

Spatial planning and prioritization of development in communal lands. This theme relates to the manner and mechanisms for identifying and prioritization of developments in communal areas. With the situation described above of weak governance of the communal land and natural resources, means that they are open to opportunistic use and exploitation. Attention must be given to the manner in which priorities are set for the use of natural resources and that the manner in which the community is set to benefit (directly) from such developments. In the case of the brick works a workers’ trust has been established as a 20% shareholder in the profits of the company. The manner in which the profits are to be distributed amongst the community is, at this stage, unclear. Although the benefits (largely in terms of finances) are frequently presented as justification for the development there is little attention on the disadvantages experienced by the community. The role of spatial development planning in reducing risk that communities are exposed to when such developments are established in high-density rural areas is of immediate relevance.

The character of social life and the mechanisms for involving rural people in decision-making (democratic governance). The nature of livelihoods cannot be ignored in the process of seeking change and development of communal lands. Many of the occupants of communal lands are the victims of apartheid policies that left them impoverished and disempowered. The pressures brought to bear on communal land by national economic polices etc. need to be fundamentally recognized by government structures so that development decisions do not make communities more vulnerable and do not promote the elitist capture of natural resources that in principle belong to communities. An additional aspect of this theme is that the intention of the new generation of legislative instruments aims to place higher decision making powers in the hands of community members through the establishment of various stakeholder platforms and committees (e.g. Catchment Management Forums, Land Administration Committees). The question arises as to how such structures will be able to carry out appropriate and sustainable natural resource management programs without the relevant background and capacity.

As regards Craigieburn brickworks we are seeking to take an approach of learning: to try to force real interaction, information sharing and learning, to get mitigation interventions and to influence the distribution of benefits. In addition to this more general lessons on the themes above can be derived to inform advocacy. Not to be naive, there are all kinds of power dynamics and vested interests here that we do not yet understand, that could play out in blocking or destructive ways.

5.1.4

The land claim

The Motlemogale Development Trust which brings together the people from Craigieburn claiming land towards the mountains, is part of the Mapulane Heritage Council. This Heritage Council was recently established as NGO. Under this Council there are several Trusts that are either established or are in the process of being established: Motlamogale Development Trust, Tshweu Trust, Moselaserudu Trust, Moholoholo Trust, Ngwaritse Trust, the Sehlare Trust and the Sehlare CPA.
 The common ‘factor’ is that they are uniting land claims of Mapulane people in the area. In more general terms, the Heritage Council is meant to fight for the rights of the Mapulane people and their cultural heritage. 

Along the same reasoning of ‘wanting to be in control’, the Mapulane Heritage Council is opposing the establishment of the Blyde Canyon National Park. They express discontent with the process and particularly with the consultant who was hired to develop the plan for the park – if anything, they say, it will have to become the Mapulaneng National Park in “honour of the Mapulane people” and to have “full control of their ancestral land”.

As noted earlier the people in Craigieburn who are claiming land are poorly informed about the process and the developments concerning their land claim. There are contestations and yet new structures being formed, around the land that adjoins Craigieburn and to which some villagers should have rights of some sort, but what these are, and how this will play out, and what opportunities and threats this may bring, is an unknown factor at this point.

5.1.5

The role of fear of witchcraft in how conflict is dealt with

The following conversation raises the question of what role the fear of witchcraft plays in decision-making, and how this might influence attempts to improve governance in future. People do not easily bring the subject up, but it does appear to be pervasive. 

Interviewee: “People outside Craigieburn, e.g. Wales, Phelendaba come and harvest [reeds] before the season, so even if we want to wait for the right time, we end up pushed to harvest soon, but there is Mafahlane, who is a tribal police, looking over such things. But he does not manage because he is one person.”

Interviewer: “Those who are affected, can they tell anyone to resolve the matter?”

Interviewee: “We don’t tell anyone.”

Interviewer: “If you wanted to tell anybody, who would you tell?”

Interviewee: “The tribal police; Mafahlane.”

Interviewer: “Why can’t you tell him?”

Interviewee: “We are afraid of witchcraft.”

Interviewer: “How does this affect the issue of telling him?”

Interviewee: “When you tell the tribal police, you will be putting someone under arrest. It will be as if you are jealous….. it is a problem because you can die…..Yes, it is happening.”

Interviewer: “What is it that makes people to do witchcraft to other people?”

Interviewee: “It is jealousy, like having a conflict with another person.”

There was a lot of insistence that problems are, or should be, resolved by people ‘discussing together”, and assertion that recourse is not easily sought to adjudicate. It appears that if someone insists, or is difficult, the less dominant party would simply withdraw. This seems to explain in part the lack of action against the farmer who caused serious erosion. What is not yet clear, is how strong the fear of witchcraft is in informing how relationships and claims operate. Or how difficult this may make it for people to assert claims against those who are more powerful. What does this mean for governance? For making and taking decision about management that cut into peoples “freedoms” regarding their land and natural resource use?

5.2


Working with the emerging understanding as a project

The objective of the governance project is: To support a viable, effective and wise governance system for natural resources in Craigieburn.

The research has clearly distinguished three aspects to land management systems and governance plays out differently on each:

1. Homesteads

2. Fields (wetlands and dry land fields)

3. Communal land

We view the above as a complex system and not as linear, single cause-effect system. In working with complex systems it is most helpful to work with developing principles from which people can derive practice. We also note than in talking to local people about what we are doing and finding, a useful ‘way’ to talk about governance is to think of:

Rights and Responsibilities, 

Benefits and Authority

This small model may help to collaboratively derive principles. 

As a starting point, we will use the ‘indicators’ that Leap developed for tenure security – framing them as aspects of a viable, effective and wise governance system for natural resources.
Drawing out principles for governance from Leap indicators

1. Clarity on who holds rights, where, when and how, and on what basis

2. Clear, known and used processes of land administration (application, transfer, adjudication, recording, land use regulation)

3. Processes do not discriminate unfairly (women, poor ‘common’ people)

4. Clarity on where authority resides, this is not disputed, and it is known, used 

5. There are accessible, known and used places to go for recourse, and it is increasingly effective 

6. There is not contradiction between law and practice

These cannot ever be all fully in place – that is not realistic. For effective enough governance a certain basic level needs to be in place (the ‘tent’ idea) – the important thing also is the direction they are going in (a tent with arrows on the arms?). 

Without having done an exhaustive exercise, it nevertheless appears that the current system for residential stands is effective enough. The system for fields is a bit less so, but is reasonably functional in most aspects. Communal land does not seem effective enough, and this a major area of concern.

Focusing on the communal land

People use this for grazing, collection of wood (trees), reeds, medicinal plants, fruit, initiation, and medicinal plants. Other sources of information suggest that the harvesting of wood and medicinal plants in the Bushbuckridge area is not sustainable. We know less about the other natural resources. Cover has changed substantially (leading to soil loss) and paths are a problem in terms of acting as the start for erosion dongas. 

1. Rights: This is contested, not outright but more in the sense that people talk about it differently. Boundaries are not clear, or are not agreed commonly. In practice we can see that in terms of access (i.e. the benefits) this extends wider than Craigieburn. On the other hand the ‘authority’ was (is?) held by the induna of each of the villages. People who live there have rights of use. Which people is less clear.

2. Land administration is only ‘clear’ if there is a changing land use that is familiar (e.g. to a school, shop or business ) but neither the local nor official procedures are clear or well known regarding brick factory – this brings in new interests and changed value of the land, soil and water. In general although procedures are known, they are not used.

3. Discrimination is most obvious with regard to new enterprises (brick factory and land claim) where the ‘common people’, who even name themselves the “low people” are excluded as the more powerful jostle to position themselves to benefit, making quite blatant use of people through cynical processes of ‘consultation’.

4. Authority – Currently people still talk of the induna as the authority figure when it comes to most natural resources management at the local level. People are all clear that there are rules. However, when changing land use others are involved, as mentioned under 1.
 Regulation and enforcement is a sticking point – unclear and becoming less clear. With a new, high value use, a suite of new authorities with responsibilities come into play. This is confusing, and opportunistic actors can operate within this with seeming impunity.

5. People know where to go for recourse but do not utilise it as it is not working (i.e. not effective) for known land and resource uses. For new land uses where to go for recourse is less clear.

6. There is a contradiction between law and practice, for known and new land uses.

Three points come to our attention at this stage:

· Market forces are an external driver, and the interplay with governance needs to be examined. 

· It is likely that when we start to discuss options people will want to affirm authority with the induna. Our challenge may then be to facilitate and think about how to support this given that his resources have weakened significantly, and the changing institutional and power context.

· If there were to be a wise and effective and viable system in place, what are the impacts of witchcraft?

Law, policy and programme implications

The unlikelihood of compliance to ethical, longer term social and environmental principles when communal property gains a market value and the paradigm of development being asserted by all levels of government emphases “growth”; when procedures are complicated and opaque, time-consuming and difficult to follow even be the operator willing, and capacity of government at all levels to monitor and enforce is so low. Lessons from an attempt to engage the brickworks non-compliance as a learning exercise could derive lessons and issues for advocacy.

It is quite frankly difficult to imagine a meaningful implementation of the laws for transforming traditional leadership and for tenure reform through CLRA. Analysing this may be a contribution to the sector, as debates and engagement may flare up again in the not too distant future.

Restitution processes are setting up new, competing structures, which make that land unlikely to be planned for in a way that offers opportunities to deal with existing problems of sustainable land and resources use and management, and poor peoples livelihoods struggles. It is not clear if there is room for action here.

There is active exploration of the concept of “wise use of wetlands” and a growing recognition of governance as more complex than setting up a committee or a multi-stakeholder forum. The project is well positioned to contribute to this as AWARD’s work has gained recognition and no others are approaching it as it is done in this current project.

Conclusion: next steps

It is not clear to the project team at this stage just what improved institutional arrangements in Craigieburn should look like; and thus the next phase of the work must be developed with the stakeholders in the village and beyond. As a team we are exploring the use of tools for working with complex systems and are making a start by drawing what we are learning into systems diagrams to hone our thinking. A series of focus group discussions is planned, to deepen and broaden our understanding of some of the issues raised so far. Meetings are planned with the local leadership and with farmers, to get feedback on the emerging research results. Plans will be set in 2008 for joint analysis and planning with the various stakeholders, towards meeting the goal of improving governance of natural resources, for the benefit of poor wetland users.
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� Some people were moved three times before settling in their present homesteads.


� It is important to distinguish between households that use and trade in natural resources because of a lack of alternative means versus those that are responding to market opportunities (Arnold & Townsend in Shackleton & Shackleton 2004).


� The Rural Action Committee, Mpumalanga.


� These do not include the area used for cropping at the homestead, as part of the household stand.


� This may be DALA instead.


� For Sehlare a Trust as well as a CPA is going to be established.


� We discussed usufruct rights and procedures in some detail: The state (ito lease of the land); community approval, approval by the chief, TA AND municipality AND approval by government departments (DWAF, DEAT and so on).
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