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General Introduction

This study forms part of a greater body of research currently being conducted by AWARD (The Association for Water and Rural Development) and LEAP (A learning approach to promoting tenure security) into governance of natural resources in communal lands of South Africa.  The bulk of the work is being carried out in the village of Craigieburn, Bushbuckridge, South Africa. Very briefly put, the governance project seeks to use the opportunity to explore issues relevant to the strengthening of governance of natural resources in the specific community. 

The situation in Craigieburn village is representative of the widely reported trends regarding natural resources in communal areas, where most of the poorest people in South Africa reside. These communities are particularly vulnerable to exploitation by developers who have a relative monopoly on knowledge, skills and resources. In addition, developers may be skilled at authoring and/or sponsoring division and conflict within these communities. The lack of functional, reliable and predictable institutional arrangements and governance structures serves to exacerbate an already vulnerable state of affairs.   
Ideally, South Africa’s environmental regulatory framework would offer a level of safeguarding. It is this framework that forms the subject of the narrower project.  The purpose of this project is threefold: the first is to research and describe the mechanisms for the monitoring and enforcement of compliance with environmental regulation in South Africa; the second is to study the situation that evolved at the Bushbuckridge Clay Bricks Factory (BBR CB) in Craigieburn Village to analyse what failings are occurring within that regulatory framework at the monitoring and enforcement levels; the third is to attempt to provide some explanation as to why these failings are occurring.

Introduction to the narrower project

Sometime before November 2004, plans were put in place to build a 100 million clay brick per annum brick manufacturing plant and clay mining operation in Craigieburn Village, in the municipality of Bushbuckridge and the district of Ehlanzeni, which at the time was situated in the province of Limpopo
. On March 1, 2006, the provincial boundary between the provinces of Limpopo and Mpumalanga shifted such that the operation is now located in the province of Mpumalanga.

Several issues have arisen with respect to the partnership that was struck between the investors, the municipality, the employees and the local community. A consideration of these issues is beyond the scope of this work but may form part of the project going forward.

As is mentioned above, the project includes a clay mining operation and brick manufacturing plant. It later became clear that the project also includes the construction of a number of roads as well as the construction of an airstrip.

A project of this complexity is naturally subject to several forms of regulation. Unfortunately it is beyond the scope of this particular project to investigate all of these. The scope of this project is relative to the utility of BBR CB as a case study and not a complete and exhaustive review of the project’s compliance with environmental and other regulation. 

Government bodies with some regulatory scope include (but are not limited to):

· the National Department of Water Affairs and Forestry (DWAF);
· initially the Department of Minerals and Energy (DME) in Limpopo and then Mpumalanga;

· initially the Limpopo Department of Economic Development, Environment and Tourism (LEDET)
 and later the Mpumalanga Department of Agriculture and Land Affairs (DALA); and

· the Department of Agriculture (DoA).
As part of an ongoing investigation and advocacy effort, the Legal Resources Centre (LRC) has been retained and instructed to pursue a mandamus application against the DWAF and the DME. A mandamus application seeks an order directing a government body to do something it is required to do by statute. Briefly, the LRC’s position is that a mining right should never have been issued by the DME before a water use license was issued by DWAF. Because no water license was issued, it is argued the mining right is invalid, the operations at the mine are invalid and the operation must cease until the irregularity is corrected.

In order to avoid a duplication of efforts, an analysis of the jurisdictions, corresponding responsibilities and failures to act by DWAF and DME have been left out of this project. Ongoing communication should continue with the LRC so that the findings can eventually be integrated into this project.

This project will thus focus on what mechanisms were available specifically to DoA and DALA to monitor and enforce compliance with the laws and regulations under their corresponding jurisdictions. An analysis will then be undertaken to determine which of these mechanisms were used, which were not, and why. It is hoped that going forward, the conclusions drawn are used to assess what can be done and/or should be done to strengthen the competence and capacities of those tasked with monitoring and enforcement and the framework they are tasked with implementing.
The following conceptual outline will be employed in the analysis:

1. Identification and brief description of the relevant monitoring and enforcement mechanisms/powers available to DoA;

2. Identification and brief description of the relevant monitoring and enforcement mechanisms/powers available to DALA
;

3. Identification of the mechanisms used;

4. Identification of the mechanisms available but not used; and

5. Analysis of why available mechanisms were not used.

The Department of Agriculture

Jurisdiction
The DoA is tasked with monitoring and enforcing compliance with the Conservation of Agricultural Resources Act, 1983 (CARA)
. CARA provides for the conservation of natural agricultural resources by maintaining the production potential of land, by combating and preventing erosion and weakening or destruction of the water sources, and by the protection of vegetation and combating of weeds and invader plants. 
Responsibilities
The responsibilities of the DoA relevant to a project such as the BBR CB include ensuring that the project does not interfere with the production potential of land by monitoring and enforcing compliance with CARA.

Tools for Enforcement
The executive officer may issue a Directive to a land user to perform or not to perform any specified act if this is essential in order to achieve the objects of CARA.

In accordance with the Promotion of Administrative Justice Act (PAJA)
, a written warning that a Directive will be issued should be provided in the form of a Pre-Directive
. An opportunity should also be provided to make representations.
 This requirement can be dispensed with if urgency requires it to be.

A Directive may provide requirements to be complied with in the manner and within the time period specified.
 

An appeal may be lodged with the Director General against a Directive.
 

Judicial review of the decision to issue a Directive may also be sought
.

Any Directive is binding
 and to refuse or fail to comply with a Directive is an offence.
 If a Directive is not complied with, the matter may be forwarded to the South African Police Service (SAPS) for prosecution. Such an offence carries a penalty of a maximum of R5000 and/or a maximum of 2 years imprisonment
. A second such offence carries a penalty of a maximum of R10 000 and/or a maximum of 4 years imprisonment.

Enforcement Illustrated
Figure 1: Directives issued under CARA
(words in bold indicate actions by the land user)
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Mpumalanga Department of Agriculture & Land Administration
The competent authority in Mpumalanga for environmental affairs is the Department of Agriculture and Land Affairs (DALA). The exception is the environmental management of mining activities, which fall under the jurisdiction of the Department of Minerals and Energy (DME) as per the Minerals and Petroleum Resources and Development Act
 (MPRDA).

The National Environmental Management Amendment Act
 (NEMA) empowers the Minister or MECs to designate officials in national, provincial and local government as Environmental Management Inspectors (EMIs). Currently there are ten EMIs designated in Mpumalanga. Apparently, a number of additional designations are imminent
.

The function of an EMI is to monitor and enforce compliance with the law for which he or she has been designated. In order to carry out this function, EMIs have been accorded a range of statutory powers, including inspection, investigation, enforcement and administrative powers.
The Environmental Management Inspectors 

Jurisdiction:
With the powers given to them under NEMA, EMIs are designated to monitor and enforce compliance with the provisions of NEMA and the specific environmental management acts (SEMAs) which include NEMA: Biodiversity Act
; and NEMA: Protected Areas Act.

Eventually the EMIs will also enforce NEMA: Air Quality Act
 and NEMA: Waste Bill.

Under both the Environment Conservation Act
 (ECA) and NEMA, a system exists whereby certain “listed” activities require authorization. Once obtained, these authorizations list conditions that must be complied with. Under ECA, the authorization is the Record of Decision (RoD). Under NEMA, this authorization is referred to as an Environmental Authorization. 
As mentioned above, the EMIs use the powers given to them under NEMA to enforce compliance with NEMA. This includes enforcing compliance with the conditions of Environmental Authorizations. EMIs also enforce compliance with ECA and the RoDs. However, when monitoring and enforcing compliance with ECA and RoDs, the EMIs cannot use the enforcement mechanisms under NEMA to do so. Only the procedures provided for under ECA may be used. This is because ECA has not yet been designated a SEMA under NEMA.  

If passed, the National Environmental Laws Amendment Bill
 would allow EMIs to use their powers under NEMA to enforce:

· the ECA;

· the Atmospheric Pollution Prevention Act (APPA) until the NEMA: Air Quality Act is fully in effect; and

· the provisions of the NEMA: Air Quality Act currently in effect.
Note that the EMIs can also report contraventions of other legislation to the appropriate authorities for further investigation, e.g. the National Water Act (NWA)
 to DWAF or CARA to the DoA, 
Responsibilities
The responsibilities of EMIs relevant to a project such as the BBR CB include the following:

1. Ensuring that the proper authorizations are in place: This entails enforcing the provisions in NEMA and ECA that state that all listed activities require an authorization
. If an authorization should have been issued under ECA then ECA is used to enforce that requirement. If an authorization should have been issued under NEMA then NEMA is used to enforce the requirement. Note that the EMIs have no jurisdiction to enforce authorizations with respect to mining activities.
2. Ensuring that the conditions of authorizations are not violated: This entails enforcing the provisions in NEMA and ECA that state that the conditions of an authorization must not be violated
. Again, if an authorization was issued under ECA then ECA must be used to enforce it and if an authorization was issued under NEMA then NEMA must be used to enforce it. Note that the EMIs have no jurisdiction to enforce the conditions of authorizations with respect to mining activities.
3. Ensuring compliance with the environmental duty of care: This entails enforcing the duty of care in s.28 NEMA applicable to “every person who causes, has caused or may cause significant pollution or degradation of the environment”. In this case, it is irrelevant whether there is a listed activity involved or whether it began under ECA or NEMA.
4. Ensuring compliance with the specific provisions of the SEMAs: this entails monitoring and enforcing compliance with all of the provisions in the SEMAs. The relevance of this aspect of the EMIs’ jurisdiction is very limited in the context of the BBR CB and will not be considered in any detail in this report. 
Tools for Enforcement:
In addition to several powers of investigation and inspection for monitoring compliance, several tools are available to enforce environmental laws. Many of the mechanisms can be combined or used sequentially.
Section 28 NEMA Directives
Section 28 of NEMA contemplates a duty of care to take “reasonable measures” to prevent, minimize and rectify any significant pollution or degradation of the environment.
 This duty of care applies to “every person”, not just those with Environmental Authorizations. 
The list of “reasonable measures” includes the investigation, assessment and evaluation of impact on the environment; the containment or prevention of movement of pollutants; the elimination of the sources of pollution; and the remediation of the effects of pollution.

The section operates as follows: if a person causing significant pollution or degradation fails to take “reasonable measures” then the Director-General (DG) or the Head of the provincial Department (HoD) may direct the polluter to take a number of steps including: investigating, evaluating, assessing and reporting the impact of specific activities and taking “reasonable measures” before a certain date.

In keeping with PAJA, this process would include an initial warning, in the form of a Pre-Directive and an opportunity for the person to make representations before a Directive is issued.
This requirement may be dispensed with if urgency requires it to be.
 
The consequence of a failure to comply with such a Directive is that the DG or the HoD may then step in to take the “reasonable measures” to remedy the situation
 and recover the costs involved
. 
As with all administrative actions by the state, a s. 28 Directive would be reviewable by a court in accordance with the Promotion of Administrative Justice Act (PAJA)
.
If a DG or HoD has not issued a Directive to take certain steps discussed above, any person can give 30 days’ notice to the DG or HoD and then apply to a court for an order directing the DG or HoD to take those steps.
S. 31L Compliance Notices are preferred over s. 28 Directives because of this shift of burden by which the responsibility to rehabilitate shifts to the state. Frequently, the perpetrator is “judgment proof” by the time the DG or HoD has taken rehabilitative steps and is trying to recover costs. This means that the money can no longer be recovered, for example because of bankruptcy, etc.
Section 31A Environment and Conservation Act, (ECA)
 Directives
Section 31A of the ECA states that a Directive may be issued against any person who performs an activity or fails to perform an activity as a result of which the environment is or may be seriously damaged, endangered or detrimentally affected. 

Section 31A Directives are used to enforce compliance with authorizations issued under ECA. In the past, they were also used to enforce the general duty of care before s. 28 NEMA came in.
The relevant actor is the Minister, competent authority, local authority or government institution, as the case may be. S/he or it may, in writing, direct a person to cease an activity or take steps within a specified time period to eliminate, reduce or prevent the damage, danger or detrimental effect. 

A Pre-Directive must be issued whereby the intent to issue a Directive is expressed.
 An opportunity is given to the person to furnish reasons stipulating why the Department should not issue a Directive
. Note that a Pre-Directive can be dispensed with if the situation is urgent
.

A Directive is issued to cease activity or take necessary steps to eliminate, reduce or prevent the damage, danger or detrimental effect.

If the damage is not rehabilitated, the Minister, competent authority, local authority or government institution can take steps to rehabilitate and recover the costs from the perpetrator.

An internal appeal may be sought to the Minister or Competent Authority
.
Judicial review of s. 31A Directives is codified in the ECA. The person has 30 days in which to request written reasons of the decision and reasons must be furnished within 30 days.
The person then has 30 days to seek judicial review of the decision in Supreme Court.

A failure to comply with a Directive issued under s. 31A of the ECA is an offence punishable by a fine or a maximum of three months imprisonment. Thus, a failure to comply can result in the matter being referred to a Director of Prosecution for a criminal prosecution.

If the accused is convicted, an order may be made to repair the damage.
If the damage is not repaired, the state can take necessary steps to repair the damage and recover the cost from the convicted person.

Section 31L NEMA Compliance Notices
An EMI can issue a Compliance Notice if s/he has reasonable grounds for believing that a person has not complied with a provision of the law over which the EMIs have jurisdiction or with a term or condition of a permit/authorization/other instrument.

Thus a Compliance Notice is useful for enforcing the requirements for: authorisations when the activity is a listed one; compliance with the conditions of those authorisations; and compliance with provisions of NEMA and SEMAs.
If, after an inspection, a Compliance Notice is to be issued, the matter is referred to a Grade 1 EMI to issue it, as EMIs with Grades 2-5 do not have the power to. 

A Pre-Compliance Notice will first be issued, as advanced warning must be given of the intention to issue a Compliance Notice and an opportunity must be provided for the affected person to make representations
. 
A Pre-Compliance Notice can be dispensed with if the EMI has reason to believe that the issuing of a Pre-Compliance Notice will cause a delay resulting in significant and irreversible harm to the environment
. In that case, a Compliance Notice is issued right away. Reasons for dispensing with the Pre-Compliance Notice must be given in the Compliance Notice
. 
A Compliance Notice is then issued setting out: details of the conduct constituting non-compliance; any steps the person must take and the period within which those steps must be taken; any thing which the person may not do; the period during which the person may not do it; and the procedure to be followed in lodging an objection to the Compliance Notice with the Minister or MEC, as the case may be.

An EMI may, on good cause shown vary a Compliance Notice and extend the period within which the person must comply with the notice.
 
An objection to a Compliance Notice may be lodged within 30 days with the Minister or MEC and a suspension of the Compliance Notice in the meantime can also be applied for.

The Compliance Notice is then confirmed, modified or cancelled
. 
In keeping with PAJA, an affected person may seek judicial review in a court of the decision to issue a Compliance Notice. 

In contrast to a Directive issued under s. 28 of NEMA, but similar to a s. 31A ECA Directive, failure to comply with a Compliance Notice is an offence. The EMI must report the failure to the Minister or MEC and s/he may: revoke the authorization/permit/other instrument which is the subject of the Compliance Notice; take any necessary steps and recover the costs from the person who failed to comply; and report the matter to a Director of Prosecution Services for criminal prosecution. 

Interdicts
Interdicts are a remedy for present and future conduct. Theoretically, they can be used to put a stop to harmful activity and often at an early stage, allowing proactive intervention and prevention. However, the test to be met is a stringent one, making them more difficult to obtain in practice.  In addition, feedback from the EMIs interviewed was that applications for interdicts are seldom made, as they are fraught with delays. This is because the matter must be referred to a state attorney before an application can be brought, as the EMIs with legal backgrounds at DALA are not admitted to the bar. This referral process can take a very long time
Generally, to obtain an interdict, the applicant must show: a reasonable apprehension of the infringement of a right; that there is no suitable alternative remedy; and that the balance of convenience favours granting an interdict over not granting one.
 

Criminal prosecutions
Criminal prosecutions can be used immediately in the case of a number of violations. However, it is DEAT’s policy that administrative remedies should be used first where they are an option and criminal prosecutions should be a last resort. 

It is felt that criminal prosecutions are a very lengthy process as there are long delays. There is the investigation, which takes a long time and then there are the delays while the Director of Public Prosecution, whom the matter must be referred to, decides whether the case should be prosecuted.
 
The author’s own analysis is that there are many disadvantages to criminal prosecutions:

· From the point of view of the damage to be corrected, criminal prosecutions are more reactive rather than preventative;
· The criminal burden of proof is much higher than the civil standard applicable to the other courses of action. In a criminal prosecution an accused is normally considered innocent until proven guilty and that guilt must be proven beyond a reasonable doubt (as opposed to on a balance of probabilities in the civil context). That burden can be very difficult to meet in situations where many facts are involved and expert opinions are required to decipher them; and
· Generally in a criminal prosecution, criminal intent must be shown in addition to the actions that are the subject of the offence. This can be difficult to prove and would have its own particular challenges in the environmental context.

That said, the deterrent effect is not without value, especially in a legal climate such as South Africa’s where the rule of law does not seem particularly strong.
Rectification applications under s. 24G of NEMA
A Rectification application under s. 24G of NEMA is a process by which a person who does not have a valid Environmental Authorization for a listed activity under NEMA can apply for one after the fact. 

In a sense this course of action is mis-categorized, as it is not an enforcement tool per se. Rather it is an application by which the violator can rectify his or her non-compliance. 

The normal procedure is that a Pre-Compliance Notice would be issued under s. 31L of NEMA, alerting the violator to the non-compliance and stating that a rectification application will be accepted. 

Upon receiving the application and an administrative fine
 (not exceeding R1 million), the Minister or MEC may issue a Directive to: compile a report similar to an environmental impact assessment; submit an environmental management plan; and provide any other requested information.

After considering the submissions, the Minister or MEC may issue a Directive to cease the activity and rehabilitate or issue an Environmental Authorization.

If the Directive to cease and rehabilitate is not complied with or the conditions of the authorization are violated, the matter may be referred for criminal prosecution.


A note on procedural fairness and judicial review under PAJA

The above procedures, excluding criminal prosecutions and interdicts, are administrative actions. PAJA stipulates that certain requirements be met where any administrative action is concerned. Some of these requirements are concretized in NEMA and ECA. Those that are not must nonetheless be met. 

Administrative action must be procedurally fair. This means that a clear statement and adequate notice must be given of the nature and purpose of the proposed action (hence the Pre-Compliance Notices and Pre-Directives). This also means that a reasonable opportunity must be given to make representations and notice must be given of any internal rights of review or appeal. Also, notice must be given of the right to request reasons within 90 days of the action.

However, PAJA also provides that, if it is reasonable and justifiable in the circumstances, the notice requirements listed above may be dispensed with. A decision to dispense with the requirements must take into account: the nature and purpose and the need to take the action, the likely effect of the action; the urgency of taking the action and the urgency of the matter; and the need to promote an efficient administration and good governance.
 

A person affected by an administrative action may request written reasons if none have been provided within 90 days. The administrator must then supply the reasons within another 90 days. This requirement can be dispensed with if it is reasonable and justifiable in the circumstances. Similar considerations apply as do in the case of dispensing with the notice requirement.

Any person affected by an administrative decision may institute proceedings in a court or a tribunal for judicial review of that decision. This must occur “without delay” and no later than 180 days from the day that the person became aware of the action and the reasons for it or after any internal remedies have been concluded.
 Internal remedies must be exhausted first.
 This requirement may be dispensed with in exceptional circumstances. 

While the requirements of PAJA may seem onerous, there is no doubt that ensuring fairness in government action is a laudable goal. The perceived tension between the procedural fairness requirements and the goal of protecting the environment may not be well founded as at each step of the process, PAJA provides for exemptions from these requirements if it is reasonable and justifiable in the circumstances. 

Enforcement Illustrated
The following figures illustrate the processes by which the various enforcement tools are used. 

Figure 1: No authorization exists for a listed activity 
(words in bold indicate an action of the violator)

Figure 2: A condition of an authorization is being violated
(words in bold indicate an action of the violator)
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Figure 3: The duty of care in s. 28 NEMA has been breached: there is or has been significant pollution or degradation and reasonable measures have not been taken 
(words in bold indicate an action of the violator)
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The case of Bushbuckridge Clay Bricks (BBR CB)
Jurisdiction of DALA applicable to BBR CB
In the case of the BBR CB, the relevant jurisdiction of the DALA and/or EMIs includes:

· monitoring and enforcing compliance with the provisions of ECA and NEMA that make it an offence to begin or continue a “listed” activity without an RoD or Environmental Authorization
;

· monitoring and enforcing compliance with the provisions of ECA and NEMA that make it an offence to violate the conditions of RoDs and Environmental Authorizations
;
· monitoring and enforcing compliance with the general duty of care in s. 28 of NEMA not to significantly pollute or degrade the environment;
Complaint:

A complaint was received on [unknown] May, 2007 by Love Shabane at the DoA, regarding the silting up of the Casteel Dam downstream from the BBR CB. The silting was reported as affecting irrigation and agriculture downstream.
On [unknown date], the complaint was forwarded to DALA as well as DWAF and a joint inspection was organized.
Investigation:

On, 4 July 2007, a joint inspection took place. In attendance were:

· Love Shabane and two officials from DoA;

· Musa Luhlanga and Winnie Mkhasthwa from DALA; and 

· Two officials from DWAF.
Report of the inspection to all participants:
A record of the inspection exists in the form of a “meeting report” compiled by Musa Luhlanga at DALA and submitted to all participants 12 July 2007. 

The summary is as follows:

· Pollution was detected on the Casteel dam during the rainy season. The dam supplies portable [sic?] water to the surrounding communities and three citrus farms downstream.

· A site visit took place and the following was observed:

· No documentation (EIA – authorization) produced on site during the visit;

· No storm water control developed at the factory;

· No boundary indicating the footprint of the factory;

· Few residential houses very close to the factory;

· Temporal [temporary?] ablution facilities;

· Installation of an unbounded diesel tank with spills on the ground;

· No culverts constructed on stream crossings by road to the mine;

· Development and operation of an airstrip;

· Wrong positioning of topsoil at the mine; and
· No fencing in the mine area.

· It was agreed that the factory had to be further investigated to determine the source of pollution experienced by the dam.
· The way forward was outlined as follows:

· Musa Luhlanga would request documents on the development and operation of the brick factory during the week of July 8th;

· All participants would request assistance on the case from the various supervisors during the week of July 8th; 

· Musa Luhlanga and Winnie Mkhasthwa would organize a second site visit during the week of July 15th;

· Musa Luhlanga and Winnie Mkhasthwa would compile a report and circulate it to all affected departments for comments during the week of July 22nd; and 

· A meeting would take place to discuss the way forward after all documentation was collected during the week of July 22nd. 

Report of investigation from the compliance section at DALA to the enforcement section at DALA:

On 11 July 2007 Winnie Mkhatshwa sent an investigation report prepared by herself and Musa Luhlanga to Nocawe Mthombothi at the enforcement branch of DALA. Presumably this is the report to be compiled referred to in the “meeting report” and presumably it would have been circulated to all affected departments for comments.
In this report the following observations were made:

· No EIAs/RoDs/authorisations on site;

· There was no storm water drainage at the site to convert storm water to the dam. Only a trench made next to a house is used;

· The footprint of the area is not clear as there is no fencing around it; 

· There is no pollution control or suppression and the area is next to a residential area where people are residing;
· The factory residuals are deposited downstream causing pollution to the water used by people for irrigation and domestic purposes. This may also lead to silting of the dam;

· There is no topsoil set aside for rehabilitation; and
· With regards to the roads that have been constructed:

· The roads that have been constructed block three stream crossings and there are no culvits [culverts?] for water flow;
· Dust pollution affecting local people is not properly controlled;

· Soil erosion is occurring; and
· There is improper water flow.
The recommendations made in the report were:

· That BBR CB produce all the documents required including permits, RoDs/Environmental Authorizations;

· That a layout plan be provided;

· That the results of the public participation conducted be provided; and
· That in the future BBR CB must ensure that all documents that should be on site are available for easy monitoring.
Report from DWAF to DALA:

As mentioned above, DWAF’s enforcement efforts are not considered in this case study as a mandamus application is being brought against DWAF and presumably the research is being done by the LRC on what the failings were on DWAF’s part. 

However, a report was prepared by DWAF on the inspection and forwarded to Musa Luhlanga at DALA detailing DWAF’s perspective on the investigation.

The report states that the Steam Flow Reduction Allocations (SFRA) and Strategic Environmental Assessment (SEA) divisions are responsible for the management of watercourse related developments, explaining that a river is included in the definition of a watercourse. 

Furthermore the report states:

· that the NWA includes in its definition of water use “impeding or diverting the flow of water in a watercourse” and “altering the bed, banks, course or characteristics of a watercourse”;

· that for the purpose of ensuring that all persons who might be affected have access to information regarding potential flood hazards, no person may establish a development unless a layout plan shows, in a form acceptable to the local authority concerned, lines indicating the maximum level likely to be reached by flood waters on average once in every 100 years
; 

· that any new or upgrading road, watercourse crossings or wetland disturbances may not cause erosion and should be constructed in such a way that water is not impeded or channeled. According to s. 21 NWA, any activity that affects a watercourse constitutes a water use and needs to be authorized in terms of the NWA; 

· that the “Department” should be provided with copies of all necessary authorizations (e.g. Water Use License and authorization to construct the stream crossings);

· that rehabilitation of exposed areas of the roadsides should be addressed;

· that storm water should be managed to prevent erosion;

· that all necessary measures must be taken to stabilize the structures and surrounding areas;

· that during the operation of the plant, no erosion or pollution due to the taking of clay soil may take place, and measures must be taken to prevent scouring, erosion or sedimentation of the wetland. 

Communication from BBR CB

On 5 July 2007, Pierre Van Rhyn faxed a copy of the mining right documentation to Musa Luhlanga and Love Shabane. Attached to this fax is a message saying to please contact AGES
 to obtain the EIAs for the roads and the factory and to please contact R. Smith (the factory manager on site) for further assistance regarding a follow up site visit.
Enforcement 
DoA
Effects on agriculture
With regard to agricultural issues, Love Shabane proceeded to write a letter (substitution for the Pre-Directive) to the management at BBR CB, indicating the instances of non-compliance, advising that BBR CB apply the corrective measures indicated before the raining season commenced. 

The corrective measures included:

· that disturbed areas be vegetated to limit soil erosion as soon as possible after disturbance (concurrent rehabilitation), indicating that the unprotected area shall not at any time exceed one hector;

· that stripped topsoil be stockpiled on the higher ground site of the mining area;

· that topsoil stockpiled longer than six months be vegetated with a mixture of local grass recommended for rehabilitation;

· that a proper map to indicate the property and the relevant portions be provided as the plan of the operation and size of mining area could not be ascertained; and

· that adequate drainage and erosion protection in the form of cut-off berms or trenches be constructed to limit excessive soil loss from rainwater runoff silting streams and the dam.

While the complaint was received on May______, 2007, an inspection only took place at the Factory on July 4, 2007. No explanation was afforded for this delay. 
However, the greatest failure from the DoA has been a complete lack of follow-up since the letter of July 10, 2007.

No response to the letter was received.
No effort was made to investigate whether corrective measures had been put in place before the raining season commenced.

A subsequent Directive was never issued. It follows from this that the matter was not referred to the prosecution services for criminal prosecution.
It appears that no follow up was made to the communication from the BBR CB regarding obtaining the EIAs from AGES or arranging a follow up visit through the factory manager.
DALA
The Roads
Two new roads were built at the site to be used by the BBR CB to transport clay from the mine to the factory and bricks from the factory to the R40 for distribution. ECA applies to the roads as they were built before NEMA came into force. In accordance with the “listed” activities regulation under ECA
, the construction of roads requires an RoD. 
A scoping report and an RoD for the roads were obtained by Musa Luhlanga. This was confirmed in a phone call with DDT on July 28, 2007
. The notes of this phone call state that Musa Luhlanga obtained the RoD and the scoping report for the roads, that there were issues of compliance and that BBR CB had been given two weeks to rectify. Presumably a Pre-Directive had been issued.
No scoping report for the roads was to be found in AWARD’s file but Brian Morris was in possession of a copy and referred to it in his report
. The conditions are found in the scoping report and referred to in the RoD.

DALA insists that the reason nothing was done in terms of follow up is that Limpopo was not handing over the relevant documentation. DALA says it would prefer to see the copies on file with the authorities as these include the comments from the various authorities invited to comment at the time of the application.
It is not clear whether the scoping report and RoD were obtained from the factory or from Limpopo. It is impossible to confirm this with DALA’s records as Winnie Mkhatshwa was put in charge of the file and has since gone on maternity leave. To compound the problem, the compliance branch of DALA has since moved offices and the file is apparently even more difficult to locate now.
A review of the scoping report and RoD reveals that the following conditions were probably being violated:

· That the roads must be dampened to prevent excessive dust formation by vehicles and wind;

· That the road surface be treated with a substance to bind the dust;

· That storm water diversion berms must be constructed to divert storm water from the roads into the filed, away from surface water courses to prevent erosion of the road surface and siltation of the watercourses; 

· That identified graves on the eastern side of the proposed development area must be protected by fence and realignment of the proposed road to pass the graves by at least 50 metres; and

· That all applicable requirements by DWAF in terms of NWA must be adhered to. (It seems the report from DWAF to DALA referred to above outlines the issues regarding the violations of NWA requirements.)
As mentioned above, apparently some action was taken to rectify the non-compliance. In all likelihood this would have been a Pre-Directive under s. 31A ECA as ECA was still in force when the roads were being developed. 

It appears that nothing was done to follow up: no Directive was subsequently sent and no follow up inspection was scheduled to verify compliance. 

The Airstrip
At the inspection on 4 July 2007, the “development and operation of an airstrip” was observed. It was also noted in the report that no authorizations were produced on the site when requested by the inspectors.

The regulations for “listed” activities under NEMA
 apply as the airstrip development took place after NEMA came in. 
NEMA prescribes that Environmental Authorizations are required for the following:

· The construction of facilities or infrastructure, including associated structures or infrastructure, for the landing, parking and maintenance of aircraft, excluding unpaved landing strips shorter than 1,4 kilometers in length, but including runways.

· The construction of facilities or infrastructure, including associated structures or infrastructure, for the landing, parking and maintenance of aircraft including unpaved aircraft landing strips shorter than 1,4km.

According to Brian Morris’ report
, no Environmental Authorization exists for the airstrip. According to a conversation between DDT and Musa Luhlanga on 28 July 2007, no EIA was done for the airstrip, nor was an application made for an Environmental Authorization. 
It does not seem that anything was done about this. Because the airstrip was developed after NEMA had come into force, the applicable enforcement mechanisms that could possibly have been used are:

· Pre-Compliance Notice under s. 31L with option to apply for rectification under 24G

· Criminal Prosecution

· Interdict

Needless to say, none of these were used. 
The Factory
A factory was built at the site to be used by BBR CB to make the bricks. ECA applied to the factory as it was built before NEMA came into force. In accordance with the “listed” activities regulation under ECA
, the construction of such a factory requires an RoD. 
A scoping report was done and an RoD for the construction of the factory was obtained by BBR CB. However, it is not clear whether a copy was ever obtained by DALA. Musa Luhlanga told DDT in a conversation on 28 July 2007 that he had not seen the RoD nor scoping report for the factory. AWARD is in possession of a copy of the scoping report for the factory but it is not clear where it came from. Perhaps these came from Brian Morris who was able to obtain copies of the scoping report and RoD from Limpopo?
Apparently DALA was pressing Limpopo for a copy of the RoD. It does not appear that DALA utilized its powers under ECA or NEMA to obtain the RoD from BBR CB nor did DALA follow up with the factory manager to obtain copies from him
. 
The conditions for the RoD are found in the scoping report. A review of the conditions reveals that the following ones were probably being violated:

· Production areas must be damped down to prevent excessive dust formation;

· A dust monitoring system and management plan to prevent excessive dust from leaving the factory must be put into place;

· The storage and use of fuel, oil and other hazardous substances should be controlled and always be in spill trays and bund walls to contain spills that could potentially leach into the groundwater;

· The sanitation system must be a closed system adequately designed for the number of people employed on site; 
· Berms of broken bricks must be built around the factory area to act as filters to decrease the flow speed of water and to filter the fines so that siltation of the rivers does not take place; and

· All applicable requirements from DWAF in terms of the NWA must be adhered to.

Nothing was done to enforce these conditions. The reason expressed for this was an inability to obtain the RoD from Limpopo. Again, it is impossible to check DALA’s records to clarify the issues as Winnie Mkhatshwa was in possession of it and has since gone on maternity leave. To compound the problem, the compliance branch of DALA has since moved offices and the file is even more difficult to locate now.

Because the factory was developed when ECA was still in force, the applicable enforcement mechanisms that could possibly have been used are:

· s. 31A Directive followed by criminal prosecution if no compliance

· Interdict

Needless to say, none of these were used.
Pollution
Besides monitoring and enforcing compliance with authorizations and conditions, DALA/EMIs also have jurisdiction to enforce the s. 28 NEMA general duty of care not to significantly pollute or degrade the environment.

At the inspection, it was noted that 

· There is no pollution control or suppression and the area is next to a residential area where people are residing

· The factory residuals are deposited downstream causing pollution to the water used by people for irrigation and domestic purposes. This may also lead to silting of the dam;

· There is no topsoil set aside for rehabilitation;

· With regards to the roads that have been constructed:

· The roads that have been constructed block three stream crossings and there are no culvits [culverts?] for water flow;
· Dust pollution affecting local people is not properly controlled;

· Soil erosion is occurring; and
· There is improper water flow.
· No storm water control developed at the Factory;
· Temporary ablution facilities;
· Installation of an unbounded diesel tank with spills on the ground;
· No culverts constructed on stream crossings by road to the mine;
· Wrong positioning of topsoil at the mine.
Arguably some of the above qualify as pollution or degradation of the environment. In that case the appropriate course of action would have been a s. 28 Directive.
Emissions

There is no mention in the reports of the inspection or elsewhere of the issue of emissions from the factory. 
Brian Morris states in his report that BBR CB would be required to have a licence granted under NEMA: Air Quality Act (or its predecessor the Atmospheric Pollution Prevention Act) to operate the clay kilns. Brian Morris determined that no such license was granted
. 
The RoD for the factory refers to this requirement as well: “Operation of the brick factory should comply with Atmospheric Pollution Prevention Act (APPA) and other relevant legislation with regard to coal emissions, smoke emissions and dust emissions
.

This issue was not picked up on at the inspection stage and thus no investigation or action was taken regarding compliance. 
Public participation in EIA process

In the 11 July 2007 report of investigation from the compliance section at DALA to the enforcement section at DALA, a recommendation was made that the results of the public participation be provided. It seems that no follow up has taken place with respect to this issue either. 

CONCLUSIONS
This work aimed to answer a few straightforward questions that arose as the situation at BBR CB unfolded. 

1) What should have happened?

2) What did happen?

3) What did not happen?

4) Why?

It is submitted that the case of BBR CB is useful for illustrating that the main difficulties are not a result of problems with the procedures themselves but rather at the level of implementing these procedures.

The following is a summary of the “Why?” Several of the following themes recurred in the interviews conducted:
a) Delays between the compliance branch at DALA and the enforcement branch at DALA
The fact that at DALA, referrals must occur from the compliance branch, which carries out the inspections, to the enforcement branch, which issues the Directives and Compliance Notices, causes delays. The compliance branch is currently in “environmental management” whereas the enforcement branch is in “legal services”. These referrals must occur at each stage, as it is the compliance branch that is monitoring and reporting back to the enforcement branch to issue the next level of enforcement. At each stage there is a protocol that must be followed to transfer the matter whereby it makes its way up to the senior level of compliance over to the senior level of enforcement and then down. Responses must follow the same route in reverse. 
The effect of this, combined with a constant inflow of complaints and new cases, is that certain matters fall by the way side while making their way through the channels. Apparently this is being rectified somewhat as enforcement is to be moved to “environmental management”. Follow up is necessary to see if the situation improves.
b) Delays obtaining interdicts
Delays are so significant when referring a matter to state attorneys for interdicts that the procedure is seldom used. This is ironic as interim interdicts are generally considered a remedy for urgent situations. Follow up with state attorneys could be done to ascertain what the difficulties are on their end. 

c) Lack of communication/cooperation between Limpopo and Mpumalanga
Communication and cooperation difficulties between Limpopo and Mpumalanga are serious and have apparently played a significant role in this particular case. 

The border shift that occurred two and a half years ago is still being put forth as an excuse for the inability to produce copies of authorizations etc. 
It is difficult to accept that nothing can be done to correct this situation. Perhaps advocacy directed at the higher echelons at DALA is necessary to urge them to use whatever influence they have over their counterparts in Limpopo?
One mitigating factor is the powers given to EMIs to demand documents, authorizations etc from the project being investigated. Apparently this is not satisfactory because the copies held by the authorities include all of the comments from the relevant departments dating to when the applications for the authorizations were made. Apparently it is important to be able to review these comments. However, if cooperation between the provinces is really as problematic as described, documentation provided by the violator seems like a decent starting point.
d) Intimidation 

Intimidation is a problem, both in an overt and non-overt sense. This can range from feeling physically intimidated in the context of inspections to feeling generally intimidated from acting, given knowledge of the political climate in a community, whose interests are involved, who the stakeholders are, etc.
Though impossible to measure, it is important not to underestimate the effect this is having on motivation to act. 
e) Difficulties exercising powers

While EMIs are granted vast police powers for inspection, investigation, search and seizure and arrest, they report not feeling adequately trained to exercise such powers.  This is not surprising given the six-month training course required to become an EMI. 

There is the possibility of enlisting the help of the police when conducting inspections/investigations but it seems this is a cumbersome process. Apparently the police are not trained in environmental crime and so have no experience or expertise carrying out these activities. If police presence is desired, a meeting must be held between senior officials in DALA and senior officials within the police to explain what is required. This results in further delays.
Cooperation between the police and the EMIs must be improved. It is unrealistic and dangerous to expect individuals with six months of training to exercise police powers confidently.
f) Delays with criminal investigations/prosecutions 
Delays involved in criminal prosecutions are discouraging EMIs from pursuing them as an option. A criminal matter must be forwarded to the police services for an investigation and also to the Director of Public Prosecution to make a decision about whether to prosecute. This results in long delays, which can be a very serious problem if damage is continuing to occur. Generally, if a matter has reached the prosecution stage it is because other enforcement mechanisms have failed and damage is continuing. 
Again, cooperation between the departments involved must be improved.  Increased awareness/education/knowledge regarding prosecuting environmental crimes is needed so that these matters are taken seriously and resolved with less delay.
g) Insufficient resource sharing with other EMIs in other provinces
There are currently no resource-sharing systems for EMIs across the country. Given that there are only currently 10 EMIs in Mpumalanga, it stands to reason that they could benefit from sharing experiences/resources/knowledge with other EMIs. There is apparently a conference held once a year where all EMIs attend but this is the only time they are in contact with each other and it is insufficient. The development of resource sharing tools and more frequent opportunities for contact would be beneficial.
h) Difficulties particular to mining cases
There is a sense that mining projects are somewhat of a “lost cause” as it is particularly difficult to monitor and enforce compliance with the mining sector. This is due to the DME’s jurisdiction over the environmental management of mining and lack of substantive cooperation with other departments. 

There is a sense that mining projects operate outside of the environmental framework and are to a certain degree untouchable. This feeling seems to come from past experience with the sector. EMIs have grown to expect a lack of cooperation from the DME.

i) Aversion to feeling responsible for job losses etc.

There is sensitivity towards the ramifications of actions on the day-to-day lives of individuals in communities that may be affecting motivation to act, e.g. if an operation is ordered to cease activities and this results in the loss of badly needed jobs in a community. Those tasked with enforcing compliance express not wanting to feel responsible for these consequences. 

j) Difficulties encountered when government bodies are violators or stakeholders:
Monitoring and enforcing compliance when the violator or a stakeholder is a government body was felt to be particularly problematic due to political and other pressures, corruption, and unresponsiveness to enforcement measures.
k) Lack of support from legal department at DoA

As far as the DoA is concerned, there was mention that a lack of support or “back-up” made it difficult to act. It was thought the situation would improve if the legal department vetted all communications, letters, Directives. Apparently the DoA does not currently have capacity for this.

l) Difficulties arising from the fact that different departments are involved
One reason put forth for a lack of further action was that it was thought other departments involved, e.g. DWAF, would deal with the matter. This demonstrates a lack of adequate communication between the different departments as well as a lack of responsibility on the part of the individual actors. 
Going forward…
There are several suggestions for going forward from here. The most obvious is how best to strengthen the competence and capacities of those tasked with enforcement given the findings in this report? 

However, the following issues also offer options for moving forward:
· what particular issues exist given the communal nature of the land?

· what special protections of the law or of the State exist or should exist for the protection of these communities?

· how will the new arrangements (e.g. CLRA) serve to mitigate against or exacerbate existing issues?

· how can these communities best be empowered and equipped to know, affirm, and exercise their rights and seek remedies designed for their protection?

Attachments:
Tab A: Conservation of Agricultural Resources Act 43 of 1983
Tab B: Promotion of Administrative Justice Act 3 of 2000
Tab C: National Environmental Management Act 107 of 1998

Tab D: Environmental Conservation Act 73 of 1989

Tab E: National Environmental Laws Amendment Bill [B35-2007]

Tab F: National Environmental Management Act 107 of 1998 Regulations Relating to Qualification Criteria, Training and Indentification of, and Forms to be Used by, Environmental Management Inspectors

Tab G: Government Regulation No. R 386 of 21 April 2006 List of Activities and Competent Authorities Identified in Terms of Sections 24 and 24D of the National Environmental Management Act, 1998

Tab H: Government Regulation No. R 387 of 21 April 2006 List of Activities and Competent Authorities Identified in Terms of Sections 24 and 24D of the National Environmental Management Act, 1998

Tab IJ: Background and Framing of AWARD’s Position on the Matter of Bushbuckridge Clay Bricks (Pty) Ltd and its operations

Tab K: Government Regulation No. R 1182 of 5 September 1997 as amended The Identification Under Section 21 of Activities Which May Have a Substantial Detrimental Effect on the Environment

Tab L: Report on Environmental Compliance of Bushbuckridge Clay Bricks (PTY) LTD Compiled by Brian Morris, GreenTeq Environmental Solutions cc, dated 20 August 2007

Tab M: Report from DWAF to Musa Luhlanga, dated 5 June 2007 re: Inkomati Management Area: Mining of Clay Soil at the Wales Township for Bricks Manufacturing
Tab N: DALA meeting report submitted 12 July 2007 re: Pollution and Siltation of Casteel Dam on the farm Artursseat 214 – KU, inspection 4 July 2007
Tab O: Correspondence from Love Shabane at DoA to Manager of Bushbuckridge Clay Mine dated 10 July 2007 re: Bushbuckridge Clay Mine at Craigieburn: Bushbuckridge: REF: LP30/5/1/2/3/2/1/13 EM
Tab PQ: Memorandum from M.N.W. Mkhatshwa to N.F. Mthombothi dated 11 July 2007 re: Investigation Report on the Operation of the Claybrick Factory, Clay Mining at Carsteel [sic] and the Construction of the Two Roads at Craigeburn [sic] on the Farm at Arthursseat 214 KU: Bushbuckridge Local Municipality


Tab R: Fax from Pierre Van Rhyn to Love Shabane/Moosa [sic] dated 4 July 2007 re: Mining Right Documentation

Tab S: Scoping Report prepared October 2005 for the Construction of Two New Roads for Bushbuckridge Clay Brick (Pty) Ltd at Craigieburn and Casteel in the Bushbuckridge Local Municipality

Tab TU: Environmental Authorization dated 9 March 2003 for the Proposed Construction of Two New Roads to and from Bushbuckridge Clay Brick at Craigieburn on the Farm Arthursseat 214 KU: Bushbuckridge Local Municipality

Tab VW: Environmental Authorization dated 31 January 2005 for the Proposed Erection and Operation of Fired Clay Brick Factory at Bushbuckridge

Tab XYZ: Scoping Report prepared November 2004 for the Bushbuckridge Clay Brick Factory at Craigieburn in the Bushbuckridge Local Municipality

Monitoring and Enforcement Compliance with Environmental Legislation in South Africa


A case study of a clay brick factory in Bushbuckridge




















��





�





�





August 2008





Association for Water and Rural Development


				www.award.org.za





Table of contents








� Bushbuckridge Clay Brick Social and Labour Plan, Section 3.3.


� At the time, the relevant department in Limpopo was called the Department of Finance and Economic Development


� As of July 17, 2007, this application had not yet been made.


� Again, it is beyond the scope of this work to conduct an exhaustive review of all possible monitoring and enforcement mechanisms. In particular, the investigative powers available are very broad and these are not discussed fully. Thus, only those with greatest relevance to the case study of the BBR CB will be explored.


� Act No. 43 of 1983


� s. 7(1) CARA


� Act 3 of 2000


� s. 3(2)(i) PAJA


� s. 3(2)(ii) PAJA


� s. 3(4) PAJA


� s. 7(2) CARA


� s. 21 CARA


� s. 6 PAJA


� s. 7(4)(a) CARA


� s. 7(6)(b) CARA


� s. 23(1)(a) CARA


� s. 23(1)(b) CARA


� Act 28 of 2002. See Chapter 4.


� Act No. 46 of 2003


� information received in the course of interviews with EMIs at DOALA


� Act 10 of 2004


� Act 57 of 2003


� Act 39 of 2004. NB some of the provisions of this act are in force while others are not.


� B 39D-2007


� Act 73 of 1989


� [B 35-2007]


� Act 36 of 1998


� Section 22(1) and 29(4) ECA, s. 24F(1) NEMA


� Section 22(4) and 29(4) ECA, s. 24F(2) NEMA


� S. 28(1). It is worth noting that in s. 28(2) NEMA specifies that this duty of care extends to owners of land or premises, persons in control of land or premises, and persons who have a right to use the land or premises.


� S. 28(3) NEMA


� s. 28(4) NEMA. Note that it is somewhat irrelevant that the section specifies that the DG or HoD issues the directive; in practice, these powers are delegated down to lower officials and currently, it is the EMIs who are issuing them.


� s. 28(4) of NEMA, in keeping with s. 3 of PAJA


� s. 3(4) PAJA


� s. 28(7) of NEMA


� s. 28(8) of NEMA. In line with the persons on whom the duty of care rests, s. 28(8) of NEMA allows the DG or the HoD to recover costs from any or all of the following persons: any person who is or was responsible for, or who directly or indirectly contributed to the actual or potential pollution or degraDoAtion; the owner of the land at the time when the actual or potential pollution or degraDoAtion occurred, or that owner’s successor in title; the person in control of the land or any person who has or had a right to use the land at the time when the activity or the process is or was performed or undertaken or the situation came about; or any person who negligently failed to prevent the activity or the process being performed or undertaken or the situation from coming about: provided that such person failed to take the measures required of him or her under section 28(1).


� s. 7(1) PAJA


� Act No. 73 of 1989


� s. 31A(1)(2) ECA. Note that it is somewhat irrelevant that the section specifies that Minister, competent authority, local authority or government institution issues the directive; in practice, these powers are delegated down to lower officials and it is currently the EMIs who are issuing them.


� S. 3(2)(i) PAJA


� s. 3(2)(ii) PAJA


� s. 3(4) of PAJA


� s. 31A(1) ECA


� s. 31A(3)(4) ECA


� s. 35(3) ECA


� s. 36(1) ECA


� s. 36(2) ECA


� s. 29(3) ECA


� s. 29(7) ECA


� s. 29(8) ECA


� S. 31L(1) of NEMA


� EMIs are ranked from 1 to 5 based on expertise and levels of seniority. Grade 1 EMIs are the highest ranked and are manDoAted to exercise all the powers given to EMIs under NEMA. Grade 2, 3, and 4 EMIs include powers of inspection, investigation and enforcement. 


� s. 3(2)(i)(ii) PAJA and s. 8(2) GN R494 in GG 28869 of 2 June 2006 in terms of NEMA


� s. 3(4) of PAJA and s. 8(3)(a) GN R494 in GG 28869 of 2 June 2006 in terms of NEMA


� s. 8(3)(b) GN R494 in GG 28869 of 2 June 2006 in terms of NEMA


� s. 31L(2)


� This is in keeping with s. 3 PAJA and provided for in s. 31L(3)


� s.31L(5), s.31M NEMA


� s. 31M(2)


� s. 7(2)(a) PAJA


� NB this is merely an outline of the general test which will have been interpreted further in case law 


� Interviews with EMIs


� Interviews with EMIs


� s. 24G(2) NEMA


� s. 24G(3) NEMA


� s. 3 (1)(2) PAJA


� s. 3(4) PAJA


� s. 5 PAJA


� s. 7(1) PAJA


� s. 7(2)(a) PAJA


� s. 7(2)(c) PAJA


� s. 24F of NEMA, see GN R386 and R387 of 21 April 2006 in terms of s. 24 and 24D of NEMA; 


s. 22(1) and 29(4) ECA, see GN R1182 (as amended) in GG 18261 of 5 September 1997 in terms of s. 21 of ECA


� S. 24F NEMA; s. 22(4) and 29(4) ECA





�s. 21 (c)(i) NWA


� s. 144 NWA


� consulting firm employed by BBR CB for the EIA proces


� s. 1(d) Schedule 1, GN R1182 (as amended) in GG 18261 of 5 September 1997


� Background and framing of AWARD’s position on the matter of Bushbuckridge Clay Bricks (Pty Ltd.) and its operations, prepared for Voster and Du Plessis by AWARD, June 2008


� Report on Environmental Compliance of Bushbuckridge Clay Bricks (Pty) Ltd, Morris, Brian, GreenTeq Environmental Services


� GN R386 and R387 of 21 April 2006 in terms of s. 24 and 24D of NEMA


� GN R 387 section 1(k)


� GN R386 (q)(ii)


� Report on Environmental Compliance of Bushbuckridge Clay Bricks (Pty) Ltd, Morris, Brian, GreenTeq Environmental Services 


� s. 1(d) Schedule 1, GN R1182 (as amended) in GG 18261 of 5 September 1997


� see “Communication from BBR CB” section above


� s. 5.6, 6, and Table 1, Report on Environmental Compliance of Bushbuckridge Clay Bricks (Pty) Ltd, Morris, Brian, GreenTeq Environmental Services


� s. 6.2.17, RoD for the factory
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