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	Leap 
Tenure security in rural and urban South Africa 

A learning approach to increasing the security of tenure of poor and vulnerable people, in order to enhance their livelihoods and access to services and local economic development 


	
	

	Leap is a voluntary association that brings people together to practically explore, learn about and recommend appropriate tenure arrangements in urban and rural contexts 

In column one
The tenure problem
There are multiple tenure arrangements operating in South Africa, with varying degrees of security, but most of them are not recognised, supported and valued. This results in gaps between law and policy on one hand and practice on the other. Poor and vulnerable people are as a result at risk of not securing their tenure in a socially and economically meaningful way. Coupled with the recognition granted to title, especially individual title, this reproduces dualistic tendencies in the economy and perpetuates inequity.

Moreover

South Africans do not all experience the impacts of the failure to recognise, support and value their tenure systems in the same way. Tenure insecurity for women and children in urban and rural contexts intersects with poverty and HIV and Aids in complex ways. This is not well understood and therefore policy interventions often fail to mitigate vulnerability of women and children, and instead contribute to it.

Leap’s work seeks to enhance understanding of the multiple tenure arrangements that characterise South Africa’s tenure landscape. 

Leap seeks to develop and promote appropriate tenure arrangements that are affordable, accessible and sustainable, in order to 

· Enhance peoples livelihood strategies; 
· Enable improved delivery and maintenance of basic services; 
· Enable improved equitable access to local development opportunities. 




Then in other columns Projects/ case projects are featured. And a recent output (we may feature a policy output, or a report of some sort.)  NOT the toolkit. 

A photo? 

ABOUT Leap
What is Leap?
Leap is a public, non-profit organisation, established as a voluntary association, with the name: 

The association for a learning approach to promoting tenure security

 for the poor and vulnerable in South Africa, known as Leap.
Leap started in 1999 as the Legal Entity Assessment Project (LEAP) a collaborative effort based in KwaZulu-Natal. It was a response to growing concerns in the land sector around the apparent dysfunctionality of the common property institutions (CPI’s) that were established under land reform programmes. These CPI’s, most commonly Trusts and Communal Property Associations (CPA’s), were being established to take over title of tracts of land on behalf of groups of people who were beneficiaries of the Land Reform programmes. 

The initial objective of the project was to develop a better understanding of the nature of the problems CPA’s and Trusts were facing and what affected their ability to function effectively. LEAP developed a conceptual framework in order to assess the institutions, analyse of their problems and develop solutions. This framework assumes that the key purpose of CPI’s is to secure tenure for the group and individuals and that secure tenure is about: 

· Defendable rights and enforceable duties to property and benefits flowing from it; 

· Rules, procedures and systems for managing these property rights and duties. 

This framework allowed LEAP to map the components of common property tenure, and to identify some key problems, and ot propose ways to address these. LEAP also developed indicators to assess the tenure security in common property situations, and carried out a number of assessments with communities in KwaZulu Natal(see case studies). 

 As the Leap evolved from a specific focus on CPI’s to a clearer focus on tenure security and land administration, discussions  with colleagues led to the recognition that there are common problems and the potential for fruitful work.  People working in the land and housing sectors, in urban as well as rural situations, were experiencing serious problems with the forms of tenure on offer through the various government programmes. Inter-sectoral collaboration across the urban-rural divide led to the establishment of Leap as a Voluntary Association, working with a national focus, with the support of the Legal Resources Centre. Leap currently has partnerships with NGO on a number of action research projects, which are our current case studies.
Leap’s objectives
Leaps main objective is to practically explore and recommend appropriate tenure arrangements in urban and rural contexts that
· Increase the security of tenure for the poor and vulnerable, individuals and groups; and 

· Enhance peoples livelihood strategies;

· Enable improved delivery and maintenance of basic services;

· Enable improved equitable access to local economic development by all sectors of society;

:

Leap offers a unique approach to facilitate collaborative learning processes, through action research, that broaden understanding about tenure security.  This understanding should be grounded in the reality of poor and vulnerable people, contextualise tenure within South Africa’s broad land management policy framework, and enable people at multiple levels to engage productively to move practice towards the project goal.

 The secondary objectives of Leap are to 

· Work with particular communities, with NGO partners, and with other stakeholders to learn about tenure arrangements and related land management, and help solve immediate problems people are facing

· Interact with national, provincial and municipal policy and programmes in South Africa, and with international policy debates in developing countries, in order to promote pro-poor policies regarding tenure security.

· Work with and promote what new understanding applies for practices (for officials, NGO and various professional practitioners); in South Africa and internationally. 

  Leap's institutional arrangement 
Leap has a small membership that make up a Core Team, and a number of partners. The Legal Resources Centre (LRC) provides an institutional base for Leap in its Johannesburg office. Leap and the LRC have worked together for many years and see their work as complementary. We share concerns about tenure security for the poor and about the legal, policy, institutional and programming frameworks in South Africa. In 2005, when MIDNET, the network that housed Leap in KwaZulu Natal, closed down, LRC agreed to provide an institutional home for Leap (link to LRC website?)
Contact details 

	Administrator
	Bella Rangata
	Email bella@lrc.org.za 

	Coordinator
	Tessa Cousins
	email tessa@mail.ngo.za


   Does this go somewhere else, under contacts???
Terminology 
Thinking about tenure perspectives across rural and urban situations highlights that a problem exists with terminology, which unhelpfully and inaccurately polarizes descriptions of reality. This problem is merely a symptom of deeper, underlying problem of duality, which occurs at different levels. 

· the terminology tends to privilege "formal" over "informal" as though formalisation is the ultimate solution. 

· the term "informal" is suggestive of a disorganized, even chaotic or anarchic "other", which is at odds with what is often a complex, well organized and regulated set of rules and procedures 

· indicates a false polarisation, more appropriately represented as a continuum in which the situation is moving towards more informality or more formality. 

The terms "legal" and "extra-legal" are sometimes offered as a more constructive alternative to “formal” and “informal”. While this is useful, there is the continued problem in the language that the implied solution lies in “legalisation” of the extra-legal in the sense that Hernando de Soto employs the term, meaning that the “solution” lies in legalisation. Social legitimacy at a local level, as mentioned above, is regarded by many as being as important, if not more important, than the formalities of the law. These terms are therefore all contingent and do not provide ultimate solutions to the problem of terminology. 

Some tenure systems defined as "formal" have in reality become informal over time. This happens when the property information in situations where the state has intervened to bring people into registered system (e.g. township-type layouts) has declined to such an extent that people with registered tenure, such as ownership evidenced in a title deed, once more find themselves regulating their property informally. This process is sometimes call "deformalisation" or reversion to locally optimal systems. This happens when rights holders are unable to use, access and afford the system, i.e. the system becomes unsustainable. While some systems defined as "informal" in reality display more robust characteristics than the legal system. 

In an effort to address some of these terminological issues, Leap has developed a glossary of definitions for using various terms in our work (give link) 

CONCEPTS
Tenure in communal property institutions in South Africa and other developing countries is important to the lives of millions of people. Many people avoid working with tenure issues because they are difficult to understand. In Leap we have learned that we need to think clearly about what we are doing in order to do good fieldwork. We have spent a number of years developing ways of thinking about tenure that we believe helps to work with the complexities in practical ways.
Conceptual basics
Focus on tenure security
Secure tenure gives people certainty about what they and others can do with their property. This certainty creates a base for sustainable livelihoods and development. 

For this reason, securing tenure rights should be the first concern when establishing, assessing, or building the capacity of communal property institutions. It is also important when considering developmental interventions that relate to land, natural resources, housing, environmental management, livelihood improvement.
However, thinking about tenure quickly get complex. Leap offers the following thinking about tenure and communal property institutions.
  

What is tenure security about? 

Secure tenure is about: 

· Defendable rights and enforceable duties to property and benefits flowing from it 

· Procedures, rules and systems for managing these property rights and duties 

· Clarity about where authority resides in relation to these rights, duties and procedures 

· The absence of contradiction between laws and practices governing rights, duties and the tenure system 
The Bill of Rights in the South African Constitution places a high value on equity, democracy and accountability. The challenge is to make these realizable commitments rather than paper obligations. These values are important because they operate to ensure that the tenure rights of all people are certain and secure.
 

The Leap conceptual framework 

Leap develop a set of indicators, which lie at the heart of a broader framework which we use in planning and analysis, to help us to 
· understand past and current tenure situations - to recognize what is important and therefore to give direction in our attempts to support communal property institutions better; 

· hold useful conversations with a range of people about tenure issues; 

· organize our thoughts when we are writing. 
Where to start in fieldwork, analysis and writing about tenure can be daunting. A theoretical framework gives us tools to help decide where and how to start in understanding how secure tenure is. 
Leap's framework has four conceptual blocks. 

1. To give us a broad picture in which to think about tenure security, we look at rights and rights holders. 

2. What are we looking for? What is important? We use the indicators to help us assess how secure tenure is. 

3. Where do we look? Tenure becomes real as we talk about land rights administration processes, and this is where we look in order to apply the indicators to see if tenure security is increasing or decreasing. 

4. How do we look? We think about institutional arrangements, in order to understand where particular links enable or block tenure security, where links are missing, or where links seem to be appropriate or inappropriate. 

 
 Leap’s Conceptual framework
Rights and rights holders 

In thinking about rights and rights holders we answer the questions: 

· who holds rights to the land and its resources? 

· what rights do they hold? 

· where are these rights? 
Who holds these rights? There can be many rights holders sometimes to the same piece of land. It is important to look not only at the group as a rights holder, but also at people inside and outside the group. Rights holders can be individuals, households, groups, and the community, providers of services like water and electricity, and government departments responsible for infrastructure such as roads, clinics, and schools.
What rights do they hold? Rights holders can hold different types of rights, such as ownership, lease, use, servitude or access, sometimes to the same piece of land. For instance, a community can own land through a legal entity, households can use pieces of the land exclusively to live on and farm, cattle owners can use pieces of this land set aside for grazing and the Roads Department can have a servitude over the land for building a road.
There are also other types of rights, which we call procedural. These refer to things such as the right to attend and vote at meetings, or the right to see the minutes of meetings.
Where are these rights? It is easy to lose sight of the importance of where rights are. This is the key to the formal tenure system, with its emphasis on accurate survey, and recording this in the Deeds Office. Zoning and land use planning regulations may limit the use of rights. In local systems, neighbor witness of demarcation is a common and important practice. 
 

Indicators
LEAP developed these indicators to assess how effectively the tenure of groups and members of groups in communal property institutions is being secured. 
	Indicator 1
	People's rights are becoming clearer; people know better what their rights are and they are more able to defend these rights.

	Indicator 2
	Land rights administration processes such as application, recording, adjudication, transfer, land use regulation and distribution of benefits are becoming clearer, better known and more used.

	Indicator 3
	Authority in these processes is becoming clearer, better known and more used.

	Indicator 4
	There are more and increasingly accessible places to go to for recourse in terms of these processes, and these are becoming better known and more used.

	Indicator 5
	Land rights administration processes are becoming less unfairly discriminatory against any person or group.

	Indicator 6
	Bridges are being built that span the gaps between actual practice and legal requirements.

	Indicator 7
	Benefits and services are equally available to people living under different tenure systems.


Used together, the indicators enable us to make statements about whether a group is moving towards or away from secure tenure. They are not used to make simple yes/no statements about tenure security, but rather to describe trends. 
Land rights administration processes 

You can't see tenure. What you can see and what people can easily talk about is the activities involving land. We call these land rights administration processes and suggest that the key ones are: 
	Application: A formal request to get or to give land, to change land use, or to get help in resolving a land dispute.
Recording: Creating evidence about the extent of a right (demarcation), the owner of the right (registration in formal system or membership list), and the nature of a right (e.g. ownership, lease, use, servitude or access) as the basis for adjudication.
Adjudication: Resolving doubts about the rights held, which can involve dispute resolution.
Transfer: The moment when rights or the physical occupation of land move from one land holder to another.
Land use regulation: The rules /practices about how members/individuals can use different portions of land and the mechanisms for enforcing this.
Distribution of financial benefits derived from ownership and rights to the property.
Note: The common sense meaning of the terms 'transfer' and 'registration' are used rather than their technical legal definitions, which in South Africa refer specifically to ownership and registration in the Deeds Office. 


These key processes occur in both formal and informal systems. By applying the indicators to these processes, one can see whether tenure security is increasing or decreasing. 
Institutional arrangements 
Institutions are made up of structures and systems. 

Structures are groups of people whose activities are geared towards the same aims or objectives, and who meet frequently to carry those aims forward, often in the same place such as an office or a building. 

The way structures or their members pursue aims, organize themselves and relate to other structures is determined by the systems governing the structure. Systems include the “rules of the game”, which might be spoken or unspoken, written or unwritten, recognized by law and a broader society or unrecognized. Systems also include ethos or culture or norms, which affects the way that this or that group of people usually behave or do things. 

Rules can operate at many levels. They include rules governing the set up of a structure, the operational requirements and specific activities of the structure, or other aspects of relations between people within and without the structure. Rules which have an impact on tenure security include those which govern who can get land, what procedures people must follow to get land and what they can do with it. 

The indicators and land rights administration processes suggest that there are many actors involved in securing tenure. For instance, having access to recourse means there are structures outside of the immediate group that a member of a communal property institution can go to if he or she has been treated wrongly. Applying for a land right means that there is a person or structure to whom one applies, and rules about who can apply for what. All these structures are part of the institutional web that makes tenure security possible. The web must have appropriate and effective linkages to secure tenure. 
  Institutional arrangements underpin tenure security for members and groups. The tenure security of any one group or member of a group will depend on where they are located in the institutional arrangements and thus what other institutions have an impact on them. 
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Any one institution is nested within a range of other institutions. For example, a rural family in KwaZulu-Natal might live in an isigodi (tribal ward), which in turn is located within a tribal authority, which is part of a traditional authority within a municipal area or province. The tenure security of families in different izigodi or different tribal authorities might be different because of different local institutional arrangements. 

A good question to help us understand institutional arrangements is Which structure has what authority over which space? The answers help us to identify relevant structures and the systems they operate by. "What space" is relevant because tenure is an issue of control over specific places or things or aspects. 

Putting together an understanding of institutional arrangements with the Leap indicators gives us an understanding of the answers to important tenure questions like: 

· Who can get ownership of land or use this natural resource? Married men? Single men? Men and women? Unmarried women? Only wealthy people? 

· Who do people go to for help when there is a boundary dispute? are there differences in the kind of help different categories of people can get? 

· What aspects of institutional arrangements help or hinder tenure security for particular people in particular situations? for example, what role would recognized public records of land holdings play in securing use rights under communal ownership? 

and so on... 
Linking theory to practice
Developing our conceptual framework changed the way Leap saw things, and how we worked. We recognised that land reform interventions come into existing systems for land rights administration that started long before we arrived and will continue long after we have gone. We stopped talking about "legal entity establishment", and rather about "formalizing institutional arrangements for tenure". Instead of spending our time teaching people about new kinds of legal forms, we facilitated processes in which they could think about and articulate how they understand land rights administration now and how they practice it, and discuss what works for them and what doesn't, and what kinds of changes will improve their tenure security or make them more vulnerable.
	LEAP indicators
1. People's rights are becoming clearer; people know better what their rights are and they are more able to defend these rights 

2. Land rights administration processes are becoming clearer, better known and more used. 

3. Authority in these processes is becoming clearer, better known and more used. 

4. There are more and increasingly accessible places to go to for recourse in terms of these processes, and these are becoming better known and more used. 

5. Land rights administration processes are becoming less unfairly discriminatory against any person or group. 

6. Bridges are being built that span the gaps between actual practice and legal requirements. 

7. Benefits and services are becoming equally  available to people living under different tenure systems. 
	What is important in fieldwork
How people use land now. Land rights administration processes that people use differ for different land uses, and rights holders are organized differently for different land uses. e.g. a residential site is allocated to a family, whereas the whole group may be able to use grazing. 
How people want to use land in future - their real purposes in upgrading tenure. Policy pressures to "deliver income generating projects" can distort the way people name their purposes. Future purposes are likely to be different for groups which differ in interests, skills and wealth.
How people understand group identity now- who is a member of the group, and who is not and why. This shapes who is eligible for rights for different kinds of land uses or who is eligible to help decide about land. Asking why or why not? tells you about the criteria that people use to include or exclude people from membership. 
Who are the rightsholders and what rights do they have now. Who is excluded from holding rights and why. How people understand what is fair now. How the group wants to change this in future. 
Asking how the existing rights holders got their rights, and asking about past or current disputes about rights takes you into understanding land rights administration processes and authorities and recourse that people use now.
Whether processes of land allocation, transfer, dispute resolution etc. discriminate against particular people (e.g. women) and how they can be changed so that they are less discriminatory.
If the group consciously adapts existing practice and you write the principles and rules into documents for legal registration, you help close the gap between law and practice. 
Linkages to external institutions e.g. linkages to municipalities for delivery of services, existing or proposed joint venture partners, use of land as security in getting bank loans and so on, links to the deeds office and other land rights administration systems. Being able to use the land as intended may depend on the types of linkages a group has to outside institutions. For instance, for a community to get electricity, it will have to give Eskom a servitude over the lane where the pylons are erected.


 See more under fieldwork and case studies for how we have applied our concepts in the field.
FIELDWORK

Working in the field with people in communities on tenure can arise in a number of ways. Leap has undertaken field work and used the Leap concepts practically in the following situations:  
· facilitate new legal entities to hold and manage land

· write better constitutions and records for these legal entities 

· facilitate capacity building for committees and members of common property institutions after land transfer

· assess how well common property institutions are working, and make recommendations for improvement

· improve governance systems for natural resource management

· understand peoples’ tenure arrangements in order to have these more recognised, to enable people to make recommendations for change: internally or to projects and programmes.
All these practical tasks have had the following components: 
· looking at what is there now - an assessment component, requiring research or evaluation . This includes looking at the past to understand the present and change that is occuring;
· looking to the future - a planning component.

  
Fieldwork basics
  An important principle: start where people are now - adapt, don't replace 

Get clear about: 

· How people identify themselves as a group - who they consider to be in or out and why.

· People's purposes and needs. There may be more than one purpose, and different aspects may call for different kinds of institutional arrangements for securing tenure, sometimes for different groups of rights holders. Purposes such as securing tenure on residential sites, getting access to communal grazing or high production arable land, improving equity, using land to generate income through joint ventures and delivering and maintaining infrastructure all involve people differently, and need different options for holding and managing them.

· People's existing structures, practices and experience around land rights administration
  
Consider future arrangements: 

· Adapt rather than replace existing practices and institutions and accept change in a series of small steps. Work with an understanding of existing practices and authorities around tenure values and land rights administration. Understand the rules, systems and structures involved in administering land now and let people make change to specific aspects that are likely to work in practice.
· Form follows function. Don't start by thinking about CPAs or trusts or individual titles. First see what people want to do with land and how they do things now. Then decide what arrangements will meet these purposes best. Finally help people decide which legal entity is most appropriate.
· Raise issues of equity and democratic practice and seek agreement on principles and adaptation of practices that seem to be discriminatory. But remember that small but meaningful adaptation is more worthwhile than mere lip service expressed in documents and structures

· Give attention to setting up clear and do-able systems for allocation of land and recording of land holdings, which will be based on what works for people currently.

· Define specifically the respective roles and relationships with existing institutions for land rights administration such as tribal authorities. Avoid creating conflicting sources of authority, leading to confusion, undermining of authority and conflict.

· Remember that tenure security is the basis for development. For example, a group may want the local municipality to maintain their water supply, or is asking the Department of Transport to build and maintain a district road, or an interest group wants to access grant funding for infrastructure development from the Department of Agriculture. Check what this means in terms of suitable tenure arrangements, and make sure that people consider options and trade-offs.

· Avoid a great gap between the formal (constitutions, beneficiary/membership lists, business plans) and the informal (actual practice, the authority that people actually use, local conceptions of membership).
Rather than “expansion”, we mention documents that can be looked at for examples of application – case studies old and new
Steps in fieldwork
 Team planning
We work out the overall process with the help of those playing a part in fieldwork, and capture it. Planning together and sharing an outline of the process helps to build shared understanding at the start and keeps everyone moving in a useful direction.
Outline designs show overall the work we plan to do with the community; also the planning and analysis work that the team will have to do on its own. If we need to change the overall process we can quickly see what the costs and benefits of changes might be.
Detailed designs are facilitators' maps of where to go. Note that facilitators must have freedom to move when actually running workshops, so these might need to be changed. Note also that later bits of a process might be re-designed as we complete earlier bits.
  

Framing 

Framing is what we say when we arrive to do fieldwork - it is how we explain ourselves to people. We call it framing because it puts some boundaries around our research focus so that both we and the people we work with are talking about the same thing. 

It is useful to find the words for framing early on in the planning process because it helps greatly to get our own heads clear on what we are doing. For example, explaining the concept of tenure in a way that is real for people is a challenge and it helps to prepare beforehand. 

In practice facilitators draw from a framing document rather than quoting it word for word. They may find themselves constrained for time. They may have to work with a group through unexpected difficulties with a particular approach or concept. They may decide to work with framing by interacting with the group rather than by doing an input. 

  

Participatory approaches 
Participatory research methods are helpful in getting to people's own understanding and perceptions of their situation, giving them the opportunity to analyze it and the opportunity to decide what they want to do about it. Used correctly they are open-ended - they leave as much space as possible for people's own views. 

· Work from the concrete to the more abstract, so that the logic of the process takes people into open discussion of the issues we are interested in. For example, a good place to start is with a map of land use. Such a map can take us into discussions of who has rights to what and how they got these rights, which can take us into discussions of land rights administration processes and authorities, and so on. 

· Start broad, get more detailed in later meetings. After the first meeting we assess what we need to know more about, and design later processes to fill gaps in our areas of interest. 

· Use structured but open-ended methods like focus groups rather than questionnaires. Discussion usually takes us deeper into difficult questions than questionnaires. Some questionnaires might be useful for detail and cross checking. 

· Use visual methods where appropriate (for example, maps and timelines). Some visual methods help people to keep talking about what is real; some help them to see connections between information; some really help shy people to contribute because they can show information.... 
  

Checklists 

Checklists help the person who carries final responsibility for capturing what people say, especially where he or she is working with tight terms of reference from an outside client. It makes it possible to use processes in which people talk openly and take us beyond our preconceived ideas, while "getting what we need from people". We can use the checklist to 

· check how we are doing in terms of collecting information - what do we need to do more work on? 

· type in information in point form as we gather it, so as to provide partly organized material for doing analysis, or partly organized material for writing reports and other documents. 

 Preliminary analysis 

At this point the team is trying to make sense of messy real situations. It is also the place where the team finds out how well or how badly it managed the field process! It's a good plan to do some preliminary analysis work after each meeting rather than to leave it all to the end. In the next meeting you can check information or generalizations you are not satisfied with from earlier processes. 

The shape of analysis depends very strongly on the exact purpose of fieldwork. For example, analysis for legal entity establishment and analysis for assessment of an existing legal entity will look very different. 
  Feedback 

Preparing feedback to the groups we have worked with is an excellent way to get very clear for ourselves. The feedback process itself is an opportunity to check our understanding and generalizations.
Tested field designs
 Leap teams have tested field designs for different purposes. The earlier. completed case studies explain their methodology. Current applications can be found in the current project cases
Legal entity establishment

This involves formalizing institutional arrangements to hold and manage land to enable land transfer, including legal entity establishment
LEAP worked with the Diocese of Marianhill on legal entities to take transfer of church land by donation to the residents of St Bernards. In thinking through the task we re-named it as "formalizing institutional arrangements to hold and manage land" of which "legal entity establishment" became a part. St Bernards is a large farm, with complex land uses and issues, on which about 120 families applied for DLA grants.

See the St Bernards report (link? Or reference?
  Building the capacity of an established legal entity 

LEAP was requested to tender for "capacity building" with a small labour tenant community. LEAP went through a formal tender process in order to learn what could be done within the constraints of the system and budget. The Grange report describes the approach that LEAP used to do this, the difficulties it encountered and some recommendations. The workshop sequence and methods is given in more detail in the Grange methods document.

Grange report (link? Or reference?
Assessing established legal entities
The Department of Land Affairs set up the communal property institutions review which planned a countrywide analysis of the situation with respect to cpis in order to improve policy and support around land holding bodies. LEAP and DLA regional staff ran two pilots 

· to carry out an assessment of the organizational performance of the communal property institutions in providing groups and their members security of tenure, 

· to pilot methodology for fieldwork, analysis and report writing for these assessments.

The first of these pilots was an assessment of a CPA less than one year from establishment at Msikazi, and the second a CPA about four years after establishment at Gwebu.

The reports for Msikazi and Gwebu include methods sections that give an outline of activities, and explain the theoretical framework used for analysis. You can also download some visuals that were used in feedback at Gwebu. 

Msikazi report, Gwebu report  (link? Or reference?
Field methods

Methods must be adapted for every situation. Draw on these methods but don't use them as recipes to follow unthinkingly.
This way of listing can be changed….

	field method toolkit

	


	tips for facilitators

	


	mapping

	


	reading the land

	


	people's words

	


	critical incident analysis

	


	probe questions

	


	sample conversations


Tips for facilitators
Facilitating conversations about tenure needs facilitation skill as well as knowledge of some principles. Facilitators will draw on all their earlier general experience of giving clear instructions, working with group dynamics, keeping people focused on the work of the meeting and so on. 

· Start by finding out what people know now. Don't assume they know nothing. 

· Bring differences into the open and encourage people to discuss them. Explain to people that this is a way of widening everybody's understanding of situations and principles and may help to avoid future conflict. Don't take sides when people disagree. 

· Give enough time to reach real consensus where it is essential and don't force consensus where it is unnecessary. 

· Keep reading faces to see how much people are engaged and understanding. If you see glassy eyes and there is a lack of interaction with you and with one another, ask questions or explain or describe or give concrete examples to help people to understand. Don't assume that because you are speaking the same language that people understand you. Don't assume that because you have taught people that they have learnt, or that because you have explained to them that they understand. 

· Keep checking what people understand - ask them to summarize or tell it back to you, then fill and clarify. 

· Restate or summarize as you go along to check your own understanding and assumptions. "Are you saying this....?" 

· Probe in a way that challenges people to grow but doesn't intimidate them. What do you mean when you say this...? Why....? What if...? What happens when....? 

Mapping

broad land use mapping
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Purpose 
To create a visual material to help to probe and understand the practice and concepts of land rights and their administration as they relate to the group as a whole. It is good place from which to develop a list of burning tenure issues for discussion. 

Method
Ask people to draw a map of the land as it is now, showing the things that are important to them. If people have trouble getting started, ask them to start with a road or a river and work from there. Let people finish what they want to say before prompting. If people don't put everything in, draw from a checklist: e.g. areas with lots of houses, fields, plantations / forests, major infrastructure. 

Probing to start discussion
Examples of open probes 

· For different land uses: Who uses this? Who doesn't? Why not? Who manages this? Who decides who will use this? 

Examples of more specific probes 

· What is new here since land transfer? Ask people to show it on the map. Has anyone new come to live here since land transfer? Anyone left? What happened to house / residential site? 

· Anyone using land who doesn't live here? 

 

household mapping
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Purpose 
To create a visual material to help to probe and understand land rights administration and rights issues as they relate to individuals and households by working from inside the household site outwards. 
Method
Have a pool of paper and drawing materials in the centre of the group. Give each participant a piece of A3 paper and ask them to show their site and the buildings on it, the people who live in their household (women, men, children, pensioners, relatives, tenants ...), their livestock, and the land that they use. Can use symbols for livestock - e.g. sticky dots. The facilitator demonstrates. 

When they are finished ask people to show how their pictures fit together, i.e. make a broad map from the household maps outwards. Ask if they can draw with chalk on the floor or on the ground to show land beyond the sites e.g. draw a road; a river; grazing; natural resources that people use beyond the household. 

Choose household maps which are very different from one another e.g. very large vs very small, male and female-headed households. 

Probing to start discussion
Examples of open probes: 

· Ask about differences "Why...?" 

· How did you get your residential site?

Examples of more specific probes 

· Application, allocation, demarcation: How did you get your residential site? What did you do first? And then...? And then...? How did you get to use... be part of ..... benefit from...? 

· Substantive rights: Ask about who makes decisions at relevant points of change in land uses or rightsholders e.g. allocation to relatives, sale, inheritance... 

Records and recording systems: How do you know what is yours and what is hers? How do you keep track of....? How do you know where boundaries are? 
Observation - reading the land
Some of the impact of how tenure is arranged is written on the land. Remember that you will need people to tell you the meaning of what you see. Stay alert to what you see as you walk or drive and ask groups later. OR Take a walk or a drive with people who have been involved in local land rights administration, and talk about what you are seeing. 

Possible general probes are "What's happening here? who...? when did.....? why? tell me about...? and then you can use specific probes for land rights administration. 

· People building suggests possible new allocations, leasing, sub-letting, sub-dividing ... Talking about this can give you recent examples of how land rights administration is working. People building can also indicate the breakdown of control and land invasions. 

· Infrastructural development, like a school, water supply, road, school often requires formal agreements with outside agencies about rights to land - servitudes or permission to occupy or long leases. Ask "How did you get this development?" and probe from there. 

· Abandoned homes suggests that that people have left. 

· Shops or other businesses raise the question of allocation of land for businesses, and the type of right held, like a permission to occupy. 

· Natural resources. Good questions are "Who uses..?" and "Who is excluded?" 

· Fields, plantations, cane, grazing. Good questions are "Who uses...?" "How did they get to use ...?" "Who doesn't?" "Why not?" 

· Un-used arable land or residential sites. Under conditions of land demand such land can be very significant. Ask "Why...?" 

Working with people's words
Getting clearer on people's understanding of terms and concepts they use
Ask for clarity about the meaning of words that people use throughout the exercises: "When you say.... what do you mean? Can you explain to us what you mean by ...?" What does ... mean to you? Check with other people whether they understand terms in the same way. This helps to understand what certain things mean to people and is therefore a way into understanding how they think. 

Listen for local words that describe aspects of land rights administration practice or the way people think about tenure, and ask people to explain them. Some of these need a full explanation before they can be translated, because the practice or the idea doesn't exist in Western land rights administration. Some of them are locally invented to describe a particular situation. Some of them acquire a particular "technical" meaning when people start to make rules about land rights administration. 

Listen also for words which you might translate as "owner", "member", "resident", "household", "household head", "rights", "register", "being on the register" and more, and ask people to explain how they understand the word. 
  

	Examples: 
· Msikazi: Fac: What does it mean to you to you to be registered? Woman: I feel that I belong. If anything happens I know that I am registered. If not, you can [be forced to] leave any time. 
· St Bernards. Inxiwa means a residential site which has been allocated, demarcated and then abandoned. Amanxiwa caused a lot of trouble because the moment of transfer and therefore ownership was unclear. 


Critical incident analysis 
Critical incidents are those things that have actually happened that highlight problems or good practice around tenure security, and show whether tenure security is increasing or decreasing. 

You listen for the critical incidents during fieldwork and then analyze them to understand what they are saying about tenure security. Because critical incidents are familiar to people, they help in structuring feedback, providing concrete examples of generalizations. 

Particularly important, but not the only critical incidents, are those that talk about land rights administration processes. 

Most important information will come out of the telling of the story of the critical incident. The question is: "What happened?" NOT "What happens". Check that you are clear on: 

· who was involved 

· steps and outcomes (procedures) Probe: What happened first? Then what happened? What happened in the end? 

· authorities Probe: Who made the decision? 

· when this happened (after land transfer or before). Asking when is important because we are trying to learn something about trends: Are people moving towards or away from tenure security as a result of land reform? What happened since land transfer gives different information from what happened in the time before land transfer. Recent happenings tell us about current practice - land reform is so intense that practice may shift over a period of months. 

NB: Critical incidents are not necessarily only bad things. Listen for the good! 
  

	Example of critical incident analysis Msikazi 2002
The story: Allocation of residential and arable land rights to Mr C at Msikazi 
An outsider, Mr C, wanted to farm. He talked to a member of the community, approached the induna and chose a site near the road. The induna checked on him with the induna of the area where he came from. After he'd paid "a little" to the induna, the induna allocated the site and then informed the CPA committee. This decision was ratified and witnessed in a community meeting attended by men, women and young people, who accepted Mr C as a member of the community, after which his name was included on the list of registered members.
The analysis
The analysis was a process of reflecting on the Leap indicators, and included comparing practice with the constitution....
As a CPA, residents at Msikazi are legally constituted as an association with the right to own property and with the obligation to set up a committee to manage the internal rights of members and the property itself according to a locally developed constitution. The constitution defines membership of the group as households that are beneficiaries of grants, residents who buy immovable assets from a member who is leaving or outsiders who buy the rights and immovable assets of a vacating member after a community meeting has approved his or her membership. The physical division and allocation of property must be dealt with in accordance with the settlement and development plan.
However, very few residents at Msikazi have any understanding of the term communal property association, the work of the committee or of the constitution. The group understands itself in terms of a tribal identity where key land management functions are the responsibility of the tribal authority. Membership is understood as people who were born on the property or who have applied to the headman (induna) and have been accepted in a community meeting.
The land reform intervention has resulted in some changes to this tribal identity, but the new form is still emerging and is as yet unclear.
There is more than one authority and set of procedures through which people can come into the community and acquire land rights, the official ones of the constitution and the familiar traditional practice. Evidence of this is Mr C's arrival and acquisition of land rights through the induna, which has resulted in a reduction in the rights of the group. However, everybody knows about Mr C and seems happy about his arrival although some committee members question how these allocations should happen in future. 


Probe questions 
Probe questions take people into deeper discussion, or raise hot issues or critical incidents around land rights administration. 

Where a timeline is the visual material
How people made decisions on membership: "Who came in and why? Was anyone excluded and why? Who got residential sites? Who did not? Why? 

How people made decisions on land use and allocation: "Tell us how you made decisions..." about specific situations relating to land use and allocation that people have mentioned. 

Where land use maps or household maps are the visual material
Understanding rights of individuals: What does it mean to you to be owner / member / household head / member of a household / in terms of getting land and decisions about it? 

Residential area: What is new here since land transfer? Has anyone new come to live here since land transfer? Anyone left? What happened to house / residential site? ---> should take us into transfer issues if they are there. Anyone died? What happened to house/residential site/field? Any payment made? Who paid and to whom? 

Especially with small or female-headed households: How did you get your residential site? 

Anyone using land who doesn't live here? 

Around different land uses - fields, grazing, natural resources: Changes since land transfer? Who uses? Who doesn't use? Why / Why not? How were different land uses decided? How were land uses changed? How did you get to use... be part of ..... benefit from...? What sorts of disputes? [might be disputes about boundary, rightsholder, users...] 

Around new services or infrastructure: Changes since land transfer? How were these developed and decided? What happened to people living on the affected land (if people were already settled) 

Specific probes for getting into specific land rights administration processes 
You might want to ask these questions to deepen our understanding of land rights administration processes that have not already come out in people's stories. 

Application: How did you get to use ...? be part of ...? benefit from ...? What did you do first? And then...? And then...? 

Records and recording systems, especially exclusive rights: How do you know what is yours and what is hers? How do you keep track of....? How do you know where boundaries are? 

Adjudication: Any disagreements about who uses what land or for what purpose? Any disagreements about boundaries? What happened? (If resolved) Who made the decision? 

Transfer: Has anyone new come to live here since land transfer? Anyone left? What happened to house / residential site? Probe stories of people leaving without a formal decision about what happens. 

Land use regulation: For these different land uses, do you have any clear rules about what the users can or can't do? Examples where people have broken these rules? What happened? 

Distribution of benefits. Distribution of benefits might come up in a timeline.... Check if issue comes out in probing differences in terms of what people get. Note that a failure to benefit from grazing or arable land may be related to a household not having labour or capital to use the resource rather than to active discrimination, but this is still a tenure issue. 

To understand people's sense of trends (after summarizing a broad situation): What of this has changed since land transfer - for better or for the worse? 

To understand people's own solutions, e.g. where they have named confusion on procedures or authorities: Where would you go to get clearer on what should happen? 

To understand recourse issues: Where did you go for help? What was the outcome/decision? What do you think about the outcome/decision? 

To get to substantive rights: Ask about who makes decisions at relevant points of change in land uses or who has land rights: e.g. allocation to relatives, sale, inheritance at the household level, or change in land use at the group/community level. 

In using these probes don't forget 

· In earlier meetings you want a broad picture, after which you can dig into what is really important. 

· Keep referring to the timeline or the household maps or the broader maps or what people have named before - this keeps linking the abstract to the concrete, and the deeper discussion to named issues. 

· Keep checking when things happened. 

· Keep checking whether people are talking about what should happen (the rule) or what actually happened (the practice). To get into practice, ask "Give me an example when this happened? When did this happen?" 

· Listen for the key tenure events: application, recording, adjudication, transfer, land use regulation, distribution of benefits. 

Conversations about land rights administration in community groups 
Conversations around tenure happen more easily when you ask people to create a visual material in which they express something very familiar and concrete. The facilitator's task is then to get them to talk about these concrete and familiar things in a way that takes them into the more abstract issues. The facilitator picks up on critical incidents - actual cases that have happened in land rights administration - and probes them. 

Starting conversations about structures and authorities 

	The following conversation about land rights administration processes took place during discussion around a visual exercise in which people chose pictures of people to represent structures and authorities who play a role in land. 
	 


Checking allocation practice 

	Inf:
	Person went to induna. He called the men (amadoda). Person / family was allocated a site.

	Fac:
	The men? Amadoda? That's only part of the community

	Inf:
	Community was called, there were women and young people there.

	Fac:
	Who was there? [2-3 women raised their hands.] What topic did you talk about?

	Women:
	We were clear. Induna explained that there was a new member of the community, and that person was accepted. Community was called not for decision, but for stamping (shaya igqiviza). Payment was made to the induna.

	Fac:
	When was the last time?

	Ans:
	Very recently. 


  

	Starting conversations with household mapping 
The following examples of conversations around tenure took place during discussions around a visual exercise in which people drew their own homesteads, the people in the homes, their fields and their animals on sheets of A4 paper and then put them together to form a broad map. 
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Exploring understanding of household head
The facilitator picked up on the household map of a family that showed two women and lots of children, then.... 

	Woman:
	I am the household head 

	Fac:
	What does it mean to be the household head?

	Women:
	I manage, I am in charge of everything, of the children, of decisions about the fields. 


 

Exploring understanding of ownership 

	Fac:
	Here we have Msikazi, here we have households. What does it mean to you to be amongst these people [to be a household]?

	Woman:
	We can plant, the family eats. We are the owners of the land.

	Fac:
	What does it mean to be the owners of the land?

	Young woman:
	We have title.

	Fac:
	What does it mean to have title?

	Young woman:
	Not being oppressed (hlukumeza).

	No:
	What does it mean - not hlukumeza.

	Man:
	Police do not [harass us] when we cut cane. Not being evicted (xoshwa). We can build houses of blocks.


Exploring difference between rights held by different families 

	Fac:
	Are the sizes of sites equal? [She explained why she is asking this]. Is there a particular reason why people have big and small sites?

	Infs:
	No. Some with lots of children have small sites, and some with few children have big sites. The size of the site was left as it was. Our forefathers were there, and we were using [the land]. The size of the site depends on luck. [General agreement]


Reflection later: No sense that people thought this was unfair except in the case where a person was asked to move to make way for the sugarcane project
Exploring demarcation 

	Fac:
	How do you know where the boundaries are?

	Inf:
	Induna comes. Shows start here, from this bush to that bush.

	Fac:
	How do you have evidence?

	Inf:
	We put something there to mark "This is mine". Should something happen the men were there. They know.

	Fac:
	[Comment] When the men die the knowledge dies with them.

	Inf:
	[Giving actual case] Someone ploughed over MamNgema's boundary. She went to the induna - he solved the problem, he showed the boundary.

	Fac:
	This works well?

	Inf:
	It works well FOR NOW!


 

Starting a conversation around a critical incident in land rights administration
To start the following conversation, the facilitator referred back to a case that had been named but not probed in an earlier meeting, where the committee made a map of the whole farm, and had answered the question "Has anyone settled here since land transfer to the CPA?"
Exploring allocation practice 

	Fac:
	Asks about the case where a person had settled after transfer of the land to the CPA.

	Inf:
	Baba Ngcobo wanted a farm. He talked to a community member. He chose where he wanted to be - build near the road. The induna checked him out with the induna from the area where he came from.

	Fac:
	Did he pay?

	Inf:
	He paid a little to the induna. He bought a case of drinks for the community. The community rejoices. Umphakathi uyajabula. He was written down in the book [registered]. 


Constitutions
Leap worked a lot on constitutions, as we looked at them in undertaking assessments, and in they one step in legal entity establishment. There was so much poor practice in the development and writing of constitutions, that Leap spent gave this issue a lot of attention.  (refer to a document for more detail on what is covered briefly below?)
 What is a constitution?
In the context of land reform and communal property, the constitution is the founding document of an association (group) in terms of which a group of people define who they are, and the terms on which they will hold and manage land together. Once registered, it is a legal document that has public recognition. It is a record, providing evidence of the formation of a juristic person. It outlines the mechanisms by which land rights administration will work in practice. 

The constitution is NOT the same thing as a legal entity. The constitution is a document, while the legal entity is a group of people who can carry out legal acts. 
What are the purposes of a constitution? 

The purposes of a constitution document are 

· To provide a record and evidence of the founding agreements between the members of the legal entity. 

· To provide guidance in day-to-day land rights administration, to which members can refer when in doubt. 

· Through processes of registration, to establish the legal entity and the structures which represent it so that both can carry out legal acts. 

· To provide a public document which outsiders can have access to information, for example, to find out how decision-making structures are constituted. 

· To function as one of the bridges between community systems of land rights administration and state run systems. In theory, this formalisation should support members of the group to assert and justify their rights to the property. 
Problems with constitutions 

Members of most of the associations with whom Leap has worked 

· Do not have copies of their constitution at all; 

· Can't understand their constitutions - which are often written in English legalese, badly organized and make use of unfamiliar or un-usable practices, authorities and recourse; 

· Can't use their constitutions for what is both urgent and important - constitutions focus on less important issues rather than on land rights and land rights administration to make them work in practice. 
These all cause problems in themselves and they reflect that the attitudes and practices of officials and service providers need reform. 
Constitutions and community rules 

LEAP works with two types of document. There is a need for a document, the constitution, which lays down the main principles of the founding agreements in terms of which the group holds and manages land together. The constitution also forms the keystone of the bridge between community and state land rights administration systems. It should be possible to change it, with appropriate safeguards. 

In practice, tenure is dynamic. Land uses and rights holders change continuously, and sometimes very quickly. There is the need for something more flexible, the community rules or by-laws which people can change without reference to outside registration. The constitution keeps the community rules in line with main principles and the community rules should never contradict the constitution. 
Practical tips for writing constitutions / community rules 

We can use the indicators of effective constitutions to help us produce better constitutions. 

Good constitutions start with the right kind of fieldwork. Start where people are now in terms of institutional arrangements for tenure and adapt, don't replace these. Record people's actual agreements. Where people can't agree, don't force false consensus - writing down agreements that are not real will not make people turn them into practice. 
Write for all those who use constitutions. The main users of constitutions are insiders, but in order to function as a bridge to formal, legally recognized land rights administration systems, it is important to recognize that a lot of outsiders also use constitutions. Most of those who use constitutions do not have legal training. 

Capture essential content, and don't try to put everything in the constitution. Essential content of constitutions / community rules is under hot debate. To write a constitution, we have to make some hard choices about what we put in and what we leave out. 

Arrange information in a way that helps the main users and keeps the meaning clear. Note the indicators of clear constitutions above. 

Make copies available in the vernacular language as well as in English. "Available" means two things: 

· people have it in their hands or can get hold of it easily; 

· when they have it they can read it or understand it when it is read to them. 
In large groups people know where they can get it - it is good that it is held in different places both for ease of reference and to prevent information being cornered by a few people only. In small groups every household has a copy. 

English and vernacular documents should as closely as possible be the same document - very different documents compound confusions. 

CASE STUDIES
Note: there are OLD case studies – which are all summarised and which are fine as they are. We can list docuemtns for each case study as well I guess.

The new case study projects – which are currently being worked on, so they stay more dynamic – yes? These are featured on the home page, each has a summary, and then documents listed which can be accessed.
So maybe an introductory note is called for:
Leap has always worked in an action-research mode, thus has worked in the field, with communities and NGOs, seeking to help people solve problems they feel, while also learning and refining our concepts and methods. During 2002 and 2003 Leap worked  on the these issues in these places:

Issues                                                                                                                          Places

	Legal entity establishment
	[image: image14.jpg]St Bernards:
Ekuthuleni CPA

2003 Y





	[image: image15.jpg]Amandushill
CPA

2003 Y






	Capacity building after legal entity establishment
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	Assessments for the Communal Property Institutions Review
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	Crisis intervention
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	Simplification and translation of founding documents
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In  2005 Leap worked on :

	Considering tenure options for housing projects
	




Since 2006 Leap started work in a new set of case projects, this time most were developed with and NGO partner, with the objective of having enough time to really understand a variety of tenure systems and contexts, and to help to solve felt problems in each of these areas. These projects are currently ongoing, and are regularly updated.
Muden, KwaZulu Natal midlands – land reform projects development, with Zibambaleni
Timeframe: April 2006 – March 2009
This project is to understand and then address tenure related problems hindering 15 land reform communities from accessing government support and agricultural development they seek. This entails work with communities, and with local gvt and government departments such as Agriculture and Housing, where there are many assumptions about individual tenure requirements for development

Craigieburn, Bushbuckridge, Mpumalanga – governance of wetlands and natural resources, with AWARD.

Timeframe: July 2006 – June 2009
Work with wetland users (mostly very poor women) and local structures to understand the local land and resource tenure systems and practices, and also legal and policy context for land tenure and natural resources management, in order to set up more effective natural resource management systems.  What will new policy on upgrading communal tenure mean in this context.?
Mthembu Traditional Authority, Msinga, KwaZuluNatal – traditional practices and rural development, with CAP Mdukatshani.

Timeframe: January 2007 – December 2009

Deepen our understanding of customary systems, and assessing how they will be potentially impacted by CLARA –e.g.  towns being declared townships and excised from Traditional Authority. Farmers are experiencing that some customs are no longer working well for them in a changing context (like increased deaths due to HIVAids, and changing status and role of women), and wonder how these can be “formally” changed.

Inner city, Johannesburg - urban regeneration and evictions, with Centre for Applied Legal Studies (CALS) and the Inner City Resource Centre
Time frame? Social Housing Foundation giving initial funding

Propose appropriate and affordable land tenure arrangements and formal housing options for the poor in the inner city of Johannesburg in the context of evictions and urban regeneration

The place of the poor in Johannesburg inner city is heavily contested terrain. Access to land in the inner city offers a significant locational advantage due to proximity to social services and employment. On the other hand, the city’s inner city regeneration strategy prioritises attracting commercial investment and locating Johannesburg as a world class city, arguably to the detriment of the poor, who are faced with few suitable housing alternatives and impending eviction. 

Three communities in and around East London. Eastern Cape. - exploring appropriate tenure arrangements in the housed and un-housed communities, with Afesis Corplan
(developing plans and proposals)

In urban communities the ways in which the poor can access land are extremely limited. The formal land market does not deliver and the public channel of access is by and large the subsidy scheme, which is associated with massive delays and waiting lists. In this context, informal settlements are a response to both market and state failure. The partnership will seek to improve the co-op model, lobby for better support to co-operatives from provincial and local government, contribute to enhanced understanding of the multiple tenure arrangements of impacts on the poor and vulnerable. To develop and advocate for a more appropriate approaches in housed and un-housed communities. 

Fingo Village, Eastern Cape – title deeds upgrading and rights. Rosie Kingwill. (team member, doing her MPhil, plans and proposal to be developed)

Understanding of how titling performs in poor communities – why problems develop; effect on vulnerable groups including women and families affected by HIV/Aids; municipal rating and servicing; informal and formal land markets; inheritance and transfer. Contributions to policy debates around appropriate titling policies – identify the weaknesses in Registration of Deeds (ROD) system in the context of a Land Management framework; Municipal Land Management. This is a particularly useful case as titles have been in place for over 150 years.
