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1.
Background and Introduction

This project is collaboration between LEAP and CAP, and is looking at land management systems in a largely traditional rural community in northern KwaZulu Natal province of South Africa.  The project is aimed at assisting individuals and groups within the community to articulate explicitly their system and the rights contained within it as a base for engaging with government around the reforms in order to make the laws work for people’s reality.  

CAP and Leap both have an interest in understanding rural people’s rights around land and natural resources. For CAP, is was important to understand how land reform beneficiaries use land and how the social issues influence this, and as an NGO based in this community they wanted to be part of a process of social change, which they can support. This process needs to engage with tribal authority, since this is a largely traditional community and so much is bound up in what people call tradition or culture, and a lot of this is held in traditional authorities.  CAP had also observed that a lot is changing in the community, and is interested in how the social institutions change, how rules adapt to change, and how they facilitate that, or work with change positively to land ownership and land use.  

Leap’s interest in the project is working towards solving local problems, and also understanding the bits of the picture of land tenure and changes that take place – in order to look at this across the various Leap projects and learn in order to improve practice and have things to say to policy. 

Getting a better understanding of the practices and laws, and how they are changing, will inform and improve practice. If these are changeable, it is important to understand how to change them, and at what level can this happen and what are the mechanisms for doing this.  This will help in that the people directly affected by these laws, can then be empowered to take forward changes they want to see. 

The original plan, was for the project to only focus on one tribal area of AbaThembu where most of CAP work is based, however upon planning and reflection with all the team members, it was decided that it would be more comprehensive to not only look at one, but two tribal areas to allow for comparative learning and analysis.  AbaChunu tribal area was therefore identified, as the second area to look at.  This is a first progress report on the work that has been done in the first year of funding ending January 2008. 

2.
Project Planning

In the beginning of the project, it was necessary for the project to formulate a team since the original team members, mostly on LEAP side, had changed since the original project proposal.  The ‘new’ team members although they knew about the project and the collaboration with CAP, had to get a clear and shared understanding with the rest of the team members, develop a work plan for the duration of the project, agree on roles and responsibilities and set time frames for all planned activities.   The team then met over two days for this planning process in February 2007.  The objectives of the meeting were:
·  Project team formation

· Common understanding of the project

· Developing a plan for the project

· Assigning roles and responsibilities

At this meeting the team also looked at the problem the project is trying to address by going through the original proposal and getting a common understanding of what it is that the project is trying to do.  After doing this the team came up with a vision for the project, against which it would monitor its progress during the duration of the project.

The project agreed that it is working towards this goal:

“community members are meeting independently at isigodi (sub ward) level and are clearly articulating what laws are negatively affecting them, which of these they want to keep and which they want to change.  Women engage and actively participate in local structures and discussions about laws and issues affecting them and men listen to them.  Traditional authorities acknowledge and support locally accepted and legitimate processes where people can discuss and suggest changes to laws and practices.  Men and women (including youth) from the community voice their ideas and proposals in implementation of laws and programmes, particulary the (Land Use Management Systems – LUMS; Traditional Leadership Governance Framework Act – TLFGA and the Communal Land Rights Act – CLRA).  Government officials listen, understand people’s realities, and take people’s views and proposals into account in implementation.  NGO’s are understanding the systems and changes better and are more effectively supporting positive changes at local community level, and are advocating appropriate policy changes.”    

The team also agreed on the changes they would like to see as a result of this process, at different levels:

	WHO
	Change we’d like to see
	

	Farmers/ community members

Traditional authorities/ leaders

Must be unpacked as there are many layers
	Are able to speak clearly about their realities: their understanding, interests, problems, practices, needs

Understand laws (local and national/ provincial) and how changes can be made

Discuss and agree on changes
	

	Municipality

Government departments

Identify who key organisations and people are
	Understand peoples realities, interests, understanding, problems, practices and needs

They are willing to respond to and work with peoples realities, interests and needs in policies and programmes, and by giving support
	

	Researchers/ NGOs

Identify who, and prioritise
	Better understand people realities, interest, practices, needs

Can better support to people to bring positive changes

Communicate thee realities to the wider world 

Advocate for appropriate changes to government


	


3.
Project Plan

The team then proposed a three year work plan, which could be adjusted and adapted as and when neccessary

Year 1

Step1. Preparation on policy

· Find out about laws that affect land and land rights in the area

· Get team clarity about these 

Step 2. Preparing for fieldwork:

· Introduce our project to different stakeholders: farmers, Traditional Authorities, municipality, departments to secure their support.

· Meet Traditional Authorities and other leadership to secure their support. Introduce project to both Mchunu and Mthembu chiefs.  Start research in Mchunu area in 2007 and in Mthembu area in 2008

· Meet and introduce project to farmers CAP works with

· Find out the “hot” issues for people

Step 3. Fieldwork in Mchunu area

· Hold workshop for team, to develop a detailed research strategy (checklist of key questions or issues): range of methods to be used etc.  

· First round of interviews, focus group discussions, transect walks, mapping exercises

· Start some collation of laws/ rules

· Facilitate discussions about perceptions on local laws and the processes for interacting with them, getting community members’ ideas

Step 4. Analysis

· Analysis of first round of findings

· Prepare for community feedback workshop

Step 5. Verification, discussion and awareness -raising

· Workshops to present first findings and awareness-raising on laws

Year 2

Step 1. Raising Awareness on Laws

· Community Workshops on CLRA in Mchunu area

Step 2. Stakeholder Engagement

· Identifying stakeholders

· Workshops on implications of CLRA on community

Step 3. Fieldwork in Mthembu area

· Follow same process as in Mchunu area

Step 4. Analysis and Awareness raising

· Analysing research findings

· Report back on findings 

· Community workshops on CLRA

Year 3

Step 1. Identifying issues and areas that need to change/ are changing 

· Community workshops both in Mchunu and Mthembu area

Step 2. Facilitating a process of change

· In both tribal areas

4.
Implementation of Activities

The two tribal areas identified as the focus for this project are both very big areas, and given budget and human resource constraints the project had to decide which communities it was going to focus on.  It was also clear it was not practical to start working in both tribal areas at the same time, and therefore in 2007 the focus was on Mchunu tribal area.

The large area where CAP works, has a long history of land boundary disputes among different tribes and sub-tribes; dispossession of land of black people by white settlers and repossession of this land by original owners (third to forth generations) through the land reform and or/ redistribution programme.  The two tribal areas, which are the focus of this project are therefore characterized by two kinds of communities.  On the one hand there are those who live on land acquired through land reform, as owners of that land, according to legislation, but governed by local tribal rules, to which they subscribe.  On the other hand there are those who live on the tribal land, owned by a state institution, and governed by the tribal chief, although this system of governance is also changing because of the new legislation namely the Traditiona Leadership Governance Framework Act (TFLGA).  Although they are under the same tribal area, the different communities are in principle governed by two different sets of laws, the one is governed by the formal legal system, while the other by a customary system.  However, in practice, both these community types tend to subscribe more to the customary system.

The project team agreed that it made more sense in each tribal area to work with two communities only, one land reform community and another tribal community.  This was inspired by a need to understand the difference in practice around land in the two different communities.  In Mchunu tribal area, Ncunjane, a land reform community and Mathinta as a tribal community were chosen, whereas in Mthembu area, Nkaseni was chosen as a land reform community and KwaNgubo as a tribal community.  

4.1 
Activities

4.1.1
Preparation on policy

This involved bilateral meetings with key people in the Government departments of Land Affairs, Traditional affairs and municipality.  There were four of these altogether, one with municipal manger of uThukela, another with Vela Mngwengwe of the Department Land Affairs, and also with Mphathi Sithole of Department of Traditional Affairs.  There was also a meeting with Sbongiseni Maseko, who has been working as a consultant in the sector in different areas in the province. 

These were held in March/ April and the purpose of these meetings was to establish how is the TLGFA and Communal Land Rights Act (CLRA) is being received and implemented in the province.  Apart from the municipal manager, who had never heard of CLRA and had brief information on TLGFA, all people were able to share useful information on what is happening.  
It came out of these discussions that TLGFA is being implemented with some challenges at different levels, however all people interviewed were not clear at this stage how CLRA would be implemented and agreed that implementation thereof would cause problems if certain issues are not dealt with beforehand. 

4.1.2 Preparation for field work
In preparation for the field work, the team had a workshop where they looked at the original plan and reported on what had been done and assigned roles for the next phase.  It had been agreed that it would be important for all team members to have a common understanding of gender equality issues and debates before engaging in the fieldwork.  Subsequently a session was held with team members from CAP on issues of gender and gender equality, which proved to be a fruitful discussion.  

4.1.3 Field Research and Analysis

The field research was first piloted in a small section of the two areas, and this involved all members of the project team.  The team jointly reflected on the process and issues that were coming out, and adopted the process for continued research.  The actual field research conducted over a period of 4 months.  After the 4 months the team met to look at the findings and started analyzing them.  These findings were presented to community, first at a leadership level and then at the community level.  The research findings were well received by both the leadership and the community.  There was openness about issues that need to change and the project team committed itself to supporting the leadership and community in taking the issues forward.
5.
Methodology

The methods which were used for the field research included, mapping, timeline, transect walks, focus groups and individual interviews.

5.1
 Timeline

We did a timeline with the newly established traditional council of Mchunu tribal authority.  We used the timeline as a method because we thought it would allow us to get the history of the Mchunu Tribe.  We wanted to then use this to ask questions specific to land. However, we ended up with a timeline of events as the members of the council were not comfortable sharing detailed information of the history of the tribe because Inkosi is in the process of compiling this, and it would not be proper for the council to discuss these details with us before this information is published.

5.2
 Mapping

We did two mapping exercises, both at the level of isigodi, one in Ncunjane and another in kwaGuqa.  The maps were facilitated with the leadership of isigodi who were induna, and other men (ibandla) and /or iphoyisa and / igosa. These were maps of boundaries of each isigodi, households, arable fields, range lands, rivers, roads and schools.  We also used these maps as interviewing tools where we used guiding questions, which are discussed below under interviews.  The maps allowed for detailed discussions about land use, land rights and problems about land.  They also give us clear idea of space and size of things in relation to each other. 

5.3
Transect Walks

We had two of these also in the same izigodi, Ncunjane and kwaGuqa.  In each of the transect walks we had key informants, we had one in Ncunjane, Mr Majozi who is one of the cattle farmers CAP works with.  In kwaGuqa we had three key informants, all of whom are in the leadership of isigodi, one was iNduna, one Phoyisa and another serves in one of the committees in development.  During the transect walks we were able to ask questions about things we saw during the walk and got a visual idea of some of the things we had spoken about during the mapping exercise.

5.4
 Focus groups

We held seven focus group discussions altogether.  We did three focus groups in Ncunjane, one with the men, another with married women and also with younger men.  We also had a focus group with the leadership of both izigodi (sub-wards), which are Ncunjane and kwaGuqa. We then had three focus groups in kwaGuqa, one with married women; one with younger people and another with men.  The focus groups were generally useful and gave us a picture and understanding of how things happen. 

5.5
 Individual Interviews

We did 32 individual interviews altogether, four of these we did with the members of the traditional council, one interview with the secretary of the tribal court. We then did 28 more individual interviews with the members of the community, of different age groups and social status, including, older man and women; middle aged man and women; young married women; widows; divorcees and young people.  These were semi-structured interviews with guiding questions.  The different groupings shared different opinions on most of the issues, and these were also useful because they gave a picture of how things actually happen on the ground as opposed to the ideal view of hoe things should actually happen.  From these interviews get different issues and challenges faced with regards to access to land, land rights and other issues relating to livelihoods.

6.
Research Questions and Findings

6.1
Questions

There were four main areas of investigation and the questions were structured around these. These questions around access and use of:

· Residential land

· Arable land

· Communal land and natural resources

There were also specific questions around livelihoods, land administration and disputes.

6.2
Findings

6.2.1
Context

Livelihoods

The main sources of livelihood in Msinga are remittances from migrant workers, social grants (pensions, child support grants and disability grants), crop and livestock production, sales of craftwork, sales of fuelwood and thatching grass, and informal trading. Small numbers of people are locally employed, in clinics, schools or shops. Even smaller numbers run local businesses such as taxi services, vehicle repairs or shops. Labour tenancy is still found on some farms in the district, and some people are employed as waged farm workers. 

High levels of unemployment in the formal economy mean that remittances are in decline, but they remain an important source of income for households and many young men are absent either at work or seeking work in urban areas, especially Gauteng. Older men generally have a history of migrancy and some have invested earnings in large herds of livestock.

The area is dry with average summer rainfall of around 600mm, and is better suited to livestock than crop production; nevertheless, in the past crops were an important source of food.  Crop production has been in decline as a source of livelihood for some years and increasing numbers of households do not cultivate all their arable land. A few households still produce on a reasonably large scale. The main crops are maize, sorghum (for beer making), beans, pumpkins, melons and imifino (spinach). Some people grow dagga, a lucrative but risky crop one given periodic police efforts to destroy dagga fields. 

In the densely settled parts of the Mchunu area, such as Mathintha, there is insufficient arable land and some households do not have fields to cultivate, while others with fields do not make full use of them.  Drought is a perennial problem, as is the risk of livestock damaging crops during the growing season as a result of a lack of herding labour and a shortage of permanent fencing. 
The district also contains irrigation schemes that enable the production of vegetable, fruit and green maize crops for direct use but also commercial sales, eg. a large, 100 year old scheme on the Tugela river. 
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Picture 1 Mncube cattle farmers kraal in Ncunjane
The dominant vegetation in Msinga is a mixed grass-tree savannah of the so-called ‘’sweetveld’ type, which has excellent value as grazing in the dry winter months. Nguni cattle and goats thrive in these conditions and livestock remain important as a source of livelihood for many, but ownership is skewed and many households do not own cattle. Stock theft is a major problem, as is a generalized shortage of water for livestock. Poultry are owned by almost all households.

Land is used predominantly for residential and grazing purposes, although small ‘garden plots attached to the homestead (umuzi) are also very common and used to produce small amounts of maize and vegetables. Natural resources on the commons (thatching grass, timber, fuelwood, brushwood for fencing, medicinal plants and wild fruits) make small but significant contributions to people’s livelihoods.

There are significant contrasts in the importance of land and natural resource based livelihoods between Mathintha and Ncunjane. The latter is relatively lightly settled, as a result of having been on labour tenant farms, and both grazing and arable land are available in relative abundance. As a result cropping, livestock production and natural resource harvesting are key components of the livelihood strategies of almost all households in Ncunjane, although remittances and social grants are no less important than elsewhere in rural South Africa. Residents would clearly like to maintain their relatively resource-rich situation, but are uncertain as to how many former labour tenants are likely to want to return to the isigodi under the auspices of land reform.

Social organization and culture in Msinga: a patrilineal system

The Msinga district is reputed to be a stronghold of Zulu culture and tradition, and the Mchunu tribe in particular is said to be highly ‘traditional’ in character. Nkosi Mchunu is a widely respected chief and is often consulted on matters of Zulu custom. Land tenure here, as elsewhere, is ‘socially embedded’ meaning that rights and obligations are often defined primarily through social relationships and membership of a variety of social units, including families, households, kinship groups and ‘communities’. This means that social organization is key to understanding land tenure.

The general rule in the Mchunu area (as in isiZulu-speaking areas more generally) is that only married people with children to support can be allocated land. Single people cannot be allocated land, and must reside with either their parents or other family members. Land is allocated to a household, under the authority of the (usually male) household head, rather than to individuals. 
There is thus a strong association between land holding and the necessity of supporting a family from land-based livelihoods.

The underlying ‘model’ of social organization is that of a household headed by a man, who may have several wives. These live in separate residential structures within the umuzi. Each wife is entitled to a field or fields of her own, which she cultivates to provide foods for herself and her children, as well as for her husband when he is eating with her. Married men and their wives and their children may continue to live in their parent’s homestead for many years before establishing their own homesteads, giving rise to large, three or four generation strong ‘compound homesteads’ composed of several marital units. These are still common in the Mchunu tribe, but many married couples are now beginning to establish independent homesteads at an earlier stage than they used to.

The family, meaning here an ‘extended family’ of close relatives not a ‘nuclear’ family of a man and his wife or wives and their children, is the most basic unit of social organization. Together with gender, family membership is a primary determinant of social identity since it forms the basis of a complex web of kinship relationships. Marriage establishes important relationships between two families or descent groups, symbolized by payments of bridewealth (lobolo). Descent is traced primarily through men. It is a patrilineal system, within which there is a central concern with preserving the ‘surname’ of the descent group, in other words the identity of the male lineage. Marriage is virilocal (ie. wives move to the home area or homestead of the husband). Family membership involves legitimate expectations of support from other members but also obligations to provide similar support when requested. These principles and values continue to inform claims to land and practices of land holding.

Social identity is thus linked to land through the lineage system. This has an important spiritual dimension, as Hornby and Alcock (2004: 14-15) explain for KwaZulu-Natal more generally:

Surname is closely linked to the role of ancestors in mediating the past and the future and who ancestors are able to recognize. Land is integral to this mediation because ancestors are only able to recognize communication that takes place from a specific ritualized place on the homestead plot. A specific piece of land is thus integrally connected with a specific family whose name is carried in the male line and is a critical link in the fortunes of that family because of the protection the ancestors give to the living.

Social embeddedness and social change

‘Socially embedded’ does not necessarily mean that land tenure regimes are static, or even stable; processes of rapid social change can lead to uncertainties and ambiguities as to the nature and content of rights and obligations. This seems to be the case here in relation to the land rights of women.

In the Mchunu tribal area it is widely acknowledged that fewer couples are getting married than before, partly because of the difficulties of fulfilling all the obligations involved in a traditional marriage (eg the high cost of the cattle required for payment of lobolo). Some couples live together and have children without ‘being married’, and more women than before have children outside of a stable, co-residential relationship. Older informants say that in the past it was ‘shaming’ to have children outside of marriage, but that norms and values seem to be changing.

The following variations can be observed:

‘Proper’ marriage according to Zulu custom:

· A virgin (itshitshi) is courted; she becomes a qhikiza when she is acknowledged as in a relationship with young man, she becomes an inkehli when she is ready to marry and negotiations over lobolo have begun
· 11 cattle are ideally agreed as the lobolo fee; the first payment can be 5-6 cattle and the rest are then paid off over many years

· Various ceremonies involving gifts and slaughtering of livestock (for the ancestors) must take place

· An umakoti is a young wife who is allocated a site and a field or works in her mother-in-law’s fields

· This may have been the norm 30 years ago, but is less and less common today

‘Incomplete’ marriage (ganile): 

· A woman gets pregnant and ‘damages’ (inhlawulo) are paid

· The couple may be living together or the woman may be living at her father’s home

· The distinction between iqhikiza and umakoti becomes blurred

· 3 goats are slaughtered and 2 or 3 cattle are paid; 1 cow is paid per child subsequently and these cattle are subtracted from the lobolo agreed

· This form of incomplete marriage is now referred to by many as ganile (from gana, to ask for marriage, originally also the name of the first ceremony to be performed in the marriage process)

Unmarried woman lives with man at his family’s homestead:

· No cattle are paid or goats slaughtered

· The woman has low status in the homestead; she cannot inherit property on behalf of her eldest son; she cannot call upon her father or brothers for protection; and has to be buried at her father’s homestead. 

· If the man asks for land for his family he will have to pay a fine at the Tribal Court

Unmarried woman lives at her father’s home:

· If she has a son, she may now ask for land to establish an umuzi

· The sons father’s surname will become established at the homestead

· It is seen as problematic if she has sons by different men – ‘ whose surname is here’?

Table 1. Rough estimates of the incidence of marriage, co-habitation and single parenthood in Mathinha and Ncunjane, Mchunu tribal area

	
	Mathintha
	Ncunjane

	Proper marriage with lobolo payments
	3-4%
	45-50%

	Ganile (damages only)
	50-60%
	45-50%

	No payments/ woman lives with the man
	10-15%
	1%

	No payments/ woman lives at her father’s umuzi
	20-30%
	0%


Source: field team discussions, based on impressionistic evidence

Another difference between Mathintha and Ncunjane is thus in relation to marriage practices, with ‘proper’ marriage according to Zulu custom being much more common in the latter. It is not clear why exactly this is so.

Possible reasons for the decline of traditional marriage with full lobolo payments have been discussed with traditional councillors and with local residents in meetings and focus groups. A number of different reasons were put forward by different people:

· From a male perspective, if a women has already moved in with a man there is no need for him to marry her; his sons will bear his surname in any case, and there is no need for him to pay lobolo

· Fewer people own cattle for lobolo payments these days, and cattle are very expensive

· High levels of unemployment mean that there is a shortage of jobs to earn the cash required to buy cattle for lobolo
· Child support grants now provide a guaranteed income for women with children, so they are less dependent on men as husbands

· Norms and values are changing: ‘children no longer respect their elders’; ‘boys are not governed by their fathers’; ‘mothers support their sons no matter what they do, even if they make a girl pregnant’.

One result of the declining rates of marriage is thus the emergence of a new practice that unmarried women with sons are being allocated land to establish their own homesteads. 

6.2.2
 The land tenure regime

This description of the ‘land laws’ of the Mchunu tribe attempts to summarize the core features of a ‘normative ideal’ of land tenure, as articulated by local informants. Also described are some variations and deviations from the ‘model’, as well as evolving practices in relation to land (ie what is sometimes described as ‘living customary law’). These are ost evident in the 16 individual case studies provided below, drawn from individual interviews. The basic model of land tenure described by local informants includes a number of adaptations to processes of social change (such as declining rates of marriage), but nevertheless contains within it profound tensions between founding assumptions in relation to the nature of social organization and contemporary realities. Practice can never be assumed to follow rules, but here the founding principle of social organization, the patrilineage, appears to be under strain.

Who qualifies for land rights?

All members of the Mchunu ‘tribe’ (or nation, isizwe) and their descendants are entitled to land. People from other areas or tribes can be allocated land and settle in the area if the correct procedures are followed, approval is granted, and they become fully-fledged members of the tribe. Rights to land thus derive most fundamentally from accepted membership of the tribe. Equally important, however, is the idea that that rights to land enable a family unit to produce a livelihood for themselves, and thus that only adults who have children to support are entitled to land. The family, in this case an extended family that includes a wide network of kin-related individuals, is thus the immediate social context that influences the form and content of land rights. Between the tribe as a whole and the family are other social units which influence how land is held and used, most notably the isigodi or ward, often comprising several hundred households. The isigodi is the key social unit for land administration purposes.

Land rights provide for three kinds of land use: land for residential purposes (where an umuzi or homestead can be built), land for crop production (arable fields or amasimu), and common land with natural resources that support livelihoods (providing grazing and browse for livestock, trees for firewood and construction, thatching grass, wild fruits, medicinal plants, water for household use and agricultural purposes, clay and sand for building, and so on).

Many people acquire their land through ‘inheritance’. The residential site and fields of deceased parents are supposed to be taken over by the eldest son, but if he has already established a separate homestead then another son might take over the land and associated property such as buildings. Brothers who still live within the same compound homestead might go on living there, if they and their wives are able to cooperate, but once married and with children to support they can request separate land of their own. If there are no sons, the homestead and its land might be held by the extended family and inherited by someone else with the family name. A view was expressed by one informant that a daughter can take over a family’s land if there are no sons, but only on condition the surname of the family does not change as a result.

Orphans are looked after by family members, either on the father’s or on the mother’s side, until they reach adulthood.  The land of their parents (eg the residential site) remains vacant and is care-taken by their father’s father or one of his brothers; this might involve using the building materials on the site for their own purposes. The land remains within the father’s descent group until it is ‘inherited’ by one of the sons.

Women’s land rights

The question of what rights to land women in the Mchunu tribe can claim, or should be able to claim, is somewhat uncertain at present, with a range of views being expressed by different informants. The declining rate of the fully-fledged form of customary marriage, without its replacement by civil marriage in most cases, is one obvious reason for the uncertainty. Another might be the influence of processes of social and political change in the wider society that have led to gender equality becoming a constitutional right. Given the central importance of family and marriage in all property systems, such fluidity and uncertainty is bound to provoke a good deal of anxiety about the nature and security of land rights, but here an additional concern is the integrity of the principle of patrilineal descent that underpins social relations, identity and spiritual life in Zulu culture.

Both the normative ideal and emerging practices in relation to women’s land rights in the Mchunu area are briefly summarized here. 

· Married women

A husband, acting as head of the household, allocates his wife or wives a site within the umuzi to build their residential structures, as well as fields for cultivation. Some young wives move into a large, compound homestead under her husband’s father (or perhaps his elder brother) rather than a new homestead established together with her husband. She may then work on her mother-in-law’s fields for some years and not be allocated fields of her own at first; such women sometimes state that that they were ‘given’ their fields by their mother’s-in-law when the latter became too old to engage in crop production.
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Picture 2 Married women being interviewed by Makhosi
As a result of the decline in marriage and increasing numbers of unmarried women with children to support, this category of women is now being allocated building sites within their father’s umuzi, and sometimes also a garden to cultivate crops. Some informants are of the view that unmarried women can also apply for land in their own right, and be allocated residential plots and arable land though the usual procedures. Some informants suggested they can also ask for land at the home of the children’s father. The norm is that an unmarried woman asking for land  must have sons (who carry the ‘surname’ of a family i.e. the patrilineage) before she can be allocated land, but some women are beginning to say that even women with daughters only should be allocated land.

The distinction between ‘married’ and ‘unmarried’ is not quite so clear cut, however, given the increasing number of unions which are stable over time, involve the payment of some livestock by the male partner’s family to the female partner’s family as ‘damages’ or inhlawulo (i.e. for causing a pregnancy outside of marriage), and a consequent blurring of the distinctions between the status categories of iqhikiza (a unmarried woman in a relationship with a man, possibly with a child) and amakoti (a young wife). 

· ‘Divorced’ or abandoned women

Norms around the breakdown of a marriage derive from the cultural ideal of families entering into reciprocal relationships embodied in the payment of bridewealth in the form of cattle. Since this ideal is less and less in evidence, there is currently some ambiguity as to what ‘rules’ should apply when a relationship can no longer be sustained. The normative ideal is still strongly articulated, however.

Different outcomes are possible, in part dependent on the cause of the breakdown. When the women is ‘chased away’ and returns to her father’s home, this is known as uxoshiwe. If this is a full customary marriage, her brothers, who have benefited or will benefit from the lobolo cattle paid to the family when she was married, have to return to the husband’s family to ascertain the cause of the problems. 
If she has committed adultery, her family will pay a fine and she will return to her husband; if she has performed witchcraft then she will often remain with her family of origin but her lobolo cattle will have to be returned; if she has defied the authority of her husband then she can be disciplined by her brothers. If she has been falsely accused of these misdemeanours then she cannot be sanctioned. If she returns to her father’s home then she can be allocated land for an umuzi, through the usual procedures. She might also remain in her husband’s isigodi and be allocated land in the name of her son. 

If the wife runs away (baleka) from her husband, her brothers must ascertain the reason;  if she has left as a result of abuse by the husband, they will demand an apology, but if the abuse continues she can return to her father’s home and the lobolo cattle do not have to be returned (unless she remarries). 

A third possibility is when the wife is ‘rejected’, for example, when her husband refuses to sleep with her. This is known as ukwaliwa. She may decide to stay, or she can leave her husband and return to her father’s home. Such an outcome is legitimate, but a ceremony must be held to end the bond between the two families. [Q: what happens to lobolo cattle?]

If no lobolo has been paid, then the woman can leave and return home at any point and her family of origin and her brothers will not be involved at all.  

A view expressed by some informants was that the question of which spouse leaves the homestead depends on who is to blame for the breakdown of the marriage; if the husband is deemed responsible, he might have to move and ask for more land elsewhere. There are cases where adult or older children take their mother’s side in te dispute and put pressure on their father to leave. 

· Widows

There are several options for women who are widowed. One option for a widow is to be taken as a wife by one of her deceased husband’s brothers, a practice known as ngena (common in many cultures, and termed the ‘levirate’ by anthropologists ). This practice seems to be in decline, and some informants speculate that this might be because of the risk of being infected with HIV. Another is to return to her father’s home. A third option, for women in compound homesteads, is to continue to reside with her husband’s family, with a risk that they might begin to make use of the household’s property, including livestock. A fourth is to ask for land in her own right in her ex-husband’s home area. A range of views was expressed on the question of whether or not a widow can take a lover and live with him. Some informants said she could do so on condition her married surname remained unchanged, while others indicated she could not openly live with a lover.

A widow does not inherit the family’s land, livestock and other forms of property in her own name, but holds these for her children and in particular for the male heir, the eldest son. She often has decision-making powers over the household property while she is alive, but in many cases other members of her deceased husband’s family begin to use these resources for their own purposes (eg taking cattle to pay lobolo for a man getting married). This is a major cause of disputes in the Mchunu area, with many cases ending up in the tribal court. Widows who were not married according to custom (i.e. through payment of lobolo) are particularly vulnerable to loss of property since her brothers will not speak on her behalf.

The nature of rights to land and natural resources

· Residential land

Residential sites can be used to establish an umuzi, but are generally large enough to be also used to establish a garden (for small-scale cropping), as the site for a business such as repairing vehicles, and for burial purposes. The site is also where livestock are kraaled at night, and fruit trees are often planted. The size of these plots is variable, depending on when the plot was first allocated and the density of current settlement; older plots tend to be larger than more recently allocated plots.

Land cannot be sold, but buildings (such as houses but also shops or business premises) can be transacted for cash. If these are sold to an outsider then the purchaser must seek approval for becoming a local resident (ie a tribal member) through established procedures.

As described above, sites are usually inherited by a family member. It cannot be taken away from anyone unless a person is evicted from the tribe for a very serious misdemeanour. If a site is abandoned, and the extended family makes it clear that they no longer wish to use it, the site can be re-allocated to someone else.

· Arable fields (amasimu)

Once a family has been allocated arable land it holds that land securely, even if it is not cultivated. Field not in use can be borrowed by others, without any cash being paid (but a gift such as a portion of the crop may be given in thanks). If a family leaves the area permanently their fields may be re-allocated to another family. As with residential land, arable land can never be sold.

In many areas there is now a shortage of arable land and not everyone can be allocated fields for crop production. 
At the same time, not everyone cultivates their fields any more, as a result of various constraints on dryland cropping and the general decline of agriculture, and many fields are fallow or used mainly for grazing. This is creating tensions and the Nkosi is initiating discussions on re-allocation of uncultivated land.

In areas where arable land is in scarce supply sharing of fields between family members is common, but often the area of land involved can be very small. Older sons who inherit large areas may ‘manage’ these on behalf of the wider family, for example by allocating portions to those in need.

Crop residues in arable fields are considered to be common property in the dry season, and anyone’s livestock can consume them after the crops have been harvested. However, owners of livestock that damage crops during the growing season can be charged in the Tribal Court and fined.

Thatching grass found on arable land (eg in the unploughed areas that mark the boundaries of the fields) belongs in the first instance to the person with rights to that field. Others must ask permission of that person before cutting grass, and anyone not doing so can be charged in the Tribal Court.

In the past custom required that no-one worked in the fields on a funeral/burial day and for some days thereafter The extent to which people adhere to this custom today is highly variable, with many people ignoring it and others observing it only on the day that the burial takes place.  

· Common property resources

Natural resources found on the common lands of the tribe may be termed common property resources because rights to make use of them are dependent on accepted membership of the Mchunu tribe and non-members are (in principle, if not always in practice) excluded from their use without permission. The degree to which resource use is regulated by agreed rules that are enforced by authority structures is highly variable, and regulation barely exists in some cases, with some indications that this has declined in recent years. 

· Grazing for livestock

Any tribal member owning livestock can place them on the common grazing areas of the tribe, without any restrictions on numbers. The main resource found in the grazing areas is grass, but also found are shrubs and trees that are browsed by goats but sometimes by cattle as well. Donkeys, used by some farmers to supply draught power, also make use of the grazing areas.  

· Thatching grass

Thatching grass on the commons can be cut by anyone, without asking permission. Cutting usually begins in June because the grass is not dry enough before then. It is possible to go to another isigodi or another tribe’s land and ask the headman’s (nduna’s) permission to cut there, after talking to local residents. Many women from the Mchunu tribe cut thatching grass outside the tribal area, on farms at higher altitudes where useful thatching grass species are found. 

· Trees

Trees found on the commons are a source of wood for fuel, building materials, fencing materials (eg for kraals), traditional medicines, and wild fruit (especially red ivory). Any tribal member can harvest wood for these purposes, but the cutting of living trees (green wood) is supposed to be prohibited. Cutting trees outside the tribe’s own land requires the permission of the leadership (i.e. the nduna or iphoyisa) of that area; if such permission has not been granted then both the wood and the axe used to cut it can be confiscated. 

Newly married women (amakoti) often cut large bundles of green wood (amabonda) from hardwood tree species, which are stored just behind their huts. This is common practice despite being illegal, because an ibonda is seen as an important symbol of the status of a married woman. 

Poles from these bundles are never used for cooking, only for ‘warming the hands’ in cold weather, and are often not used at all. Given the current shortage of wood for fuel and building, this is a somewhat contentious issue.

Demarcation of boundaries

· Residential land

When a site for an umuzi is allocated the boundaries are demarcated in the presence of neighbours and leadership figures (eg members of the ibandla, and the nduna) and are generally not contentious. The site is not generally fenced, but a smaller area around the residential structures is often fenced. Small fields or ‘gardens’ forming part of the umuzi are also often fenced, to protect them from livestock. Because of growing population density and overcrowding disputes over boundaries of residential sites are more common now than they used to be. 

· Arable land

The boundaries of fields (amasimu) are demarcated either by strips of unploughed land, which can have trees growing on them, or by brushwood and thorn fences. A few individual fields are fenced with poles and wire. 
Some blocks of fields belonging to groups of homesteads are now beginning to be fenced, using materials donated by government or by the tribal office, and individual field within the block are separated by strips of unploughed land with grass and trees growing on them.

· Common property resources

The most important boundaries of common property resources today are the tribe’s external boundaries. Within these most resources can be used by accepted members of the tribe. Outsiders are supposed to ask permission from the nduna of the relevant isigodi before making use of grazing, thatching grass or trees, or resources such as river sand used for building purposes. Some external boundaries (eg with neighbouring tribes) are disputed, and this can cause serious tensions over resource use.

In the past, when population densities were lower than at present, there were acknowlegded internal boundaries within the tribal territory as well. These separated the common property areas of each isigodi and people respected the boundaries between them, but this is not the case at present. However, there is a recent history of exclusion from the commons on labour tenant farms of livestock from neighbouring izigodi, made easier by the existence of boundary fencing. Many of the former labour tenants, who have always considered themselves to be members of the tribe, feel that these boundaries should still be exclusive,even in the absence of fencing – probably because the resource base on these former farms is still in relatively good condition or is less densely stocked with animals than are the common property areas of their neighbouring izigodi, and they wish to keep it that way. 
Land administration

Land administration here refers to procedures for demarcating parcels of land, accepting outsiders into the land holding community, recording landholdings, resolving disputes over land, and enforcing rules for the use of common property resources. In Mchunu these procedures are not formally described anywhere, but are widely understood and generally shared. Some key differences in procedure are found between the old ‘tribal area’ and the former labour tenant farms now being returned through land reform. Most land administration in Mchunu takes place at the level of the ward (isigodi), and groups of neighbours play a key role in agreeing to the location of new plots and the acceptance of newcomers from outside the isigodi. 

· Land allocation
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Picture 3 A mens focus group
‘Allocation’ here refers to the demarcation of the site for a residential plot to establish an umuzi or fields for ploughing (amasimu). 
If a male member of the tribe is married, has children and wishes to establish a new umuzi for himself and his family, he must approach the people living in the area (his future neighbours) and seek their approval and agreement on the location of the residential site (and the fields, if arable land is available). Usually the nduna will be involved in this process as well, since he is knowledgeable about the history of land allocation, adjudicates land disputes, and will be aware of the potential for dispute in particular locations. The ibandla (a local assembly of men, ‘old enough to be wise’) can be involved as well. The prospective homestead head must pay a khonza (‘homage’) fee of R15 to the nkosi (chief) at the tribal office, which issues a letter of approval (and may require outstanding debts to the tribal office for levies or fines to be paid before the letter is issued).

If a married man takes another wife the homestead will need more land, both residential (for the huts of the new wife) and arable. If land is in plentiful supply then the homestead can expand without asking anyone’s permission, but if land is scarce then the neighbours must be consulted, and possibly the nduna and ibandla as well. No khonza fee is paid in such cases.

Land allocation procedures are a little more elaborate in the case of an outsider (someone from outside the Mchunu tribe) applying for land. A local ‘champion’ who can vouch for the applicant is needed, who introduces the newcomer to the neighbours and assures them that he will be a law-abiding person. Then the nduna of the isigodi is approached and his assistance sought. Alternatively, the nduna can be approached first. The applicant must bring a ‘letter of reference’ from the nkosi (ie. the tribal office) of the area he is leaving stating that he is of good character and is not subject to criminal charges, and explaining his reasons for moving to the area. If this is accepted by the nkosi, the nduna then calls a meeting of the ibandla and the neighbours, the applicant provides beer, and the land is demarcated in front of everyone present as witnesses. A khonza fee of R15 must be paid to the nkosi. In some areas it seems that an additional fee of R15 must be paid to the nduna as well.

There are localized variations in these land administration procedures. The most significant is evident in Ncunjane, on the old labour tenant farms, where for some time people have been allocating/demarcating land by themselves, without oversight by the nduna or the ibandla, and have not paid a khonza fee to the nkosi when doing so. In addition, they have not been paying the stipulated fees to the tribal office when an animal is slaughtered and a beer drink is held, as required by all other members of the Mchunu tribe.  In the past, tribal members who were labour tenants took their disputes to a special chief nduna for the labour tenants, who presided over a separate tribal court. 

These practices are now changing, however. Unresolved disputes in Ncunjane are now being taken to the main tribal court presided over by nkosi  Mchunu. He in turn is asking why the stipulated khonza and other fees are not being paid to the tribal office, which needs that income to support its services. 
The increase in the number of homesteads, both as a result of people returning to Ncunjane and due to married sons establishing their own homesteads, has led to residents agreeing that the nduna and the ibandla should oversee land allocation, in the same manner as elsewhere in the Mchunu tribe.

· Payment of fees and fines

A number of ‘customary fees’ and fines have to be paid to the Mchunu tribal office, only some of them related directly to land. Some are fines for living as a couple without being properly married according to custom (involving payment of lobolo), some are fees due when a beast is slaughtered and a beer drink is held (requiring the iphoyisa of the isigodi to attend and help prevent fights occurring), and others are administrative fees due when bringing a case to the tribal court, or for issuing letters of proof of residence enabling people to apply for ID documents or birth certificates, or open bank accounts
.

The khonza fee of R15 is the main fee due when land is allocated. However, it is often linked to the fine for ‘living in sin’ ie without being properly married, which is R30 per annum, plus an additional R50 for living with a Mchunu girl without marrying her. No letter approving a site allocation is issued by the tribal office is issued until the total fine of R80 is paid. The annual fine of R30 is disregarded by many.

If someone builds a ‘European’ type house and a bank loan is required, then a Permission to Occupy (PTO) certificate can be issued by the Ingonyama Trust Board; this will require a Tribal Authority Consent form to be supplied by the tribal office, upon payment of a fee. A similar process is followed when a site is allocated for a business, a school or a church. 

· Records

No documents recording land rights are issued, other than the PTOs described above. However, the tribal office does keep a register of all applications for land and of the khonza fees paid, and issues receipts as well as a letter of approval to take to the nduna who will oversee the local land allocation process. 

· Dispute resolution

Disputes over land (eg over the location of boundaries) are resolved at the local level in the first instance, the ibandla and the nduna acting as mediators and adjudicators. If the dispute cannot be resolved at this level then it will be taken to the tribal court presided over by the nkosi. 
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Picture 4 The Nduna and councillor mapping the area
In relation to grazing, a key issue in relation to the management of grazing is the date in the dry season after which livestock are allowed into the arable fields to graze on crop wastes such as maize stalks – an important feed resource in agro-pastoral systems of production. Many informants said that in the past there were established procedures for making a decision on this date, with most stating that the nduna, together with the ibandla, would consult crop farmers and those with livestock before announcing the date, and other stating that the nkhosi would make the decision, after consultations with farmers. However, this practice has fallen away in recent years, despite the conflict and tensions that occur between those crop producers who planted late and livestock herders eager to access crop residues.

In relation to trees, some informants say that the izinduna of each isigodi are supposed to prevent people from cutting down living trees or green wood, but others say the amaphoyisa are supposed to police such resource use. Many people say that policing has broken down, in part because there is a shortage of wood, in part because the authority of izinduna is no longer respected as much as it used to be.

6.2.3
Individual case studies

These cases usefully illustrate complex variations on general themes and a range of emerging practices and adaptations in relation to land.

Case 1: Linganisile Chonco (Mathinta)

Linganisile is a widow, in that she was ‘ganile’ and was living at her ‘husband’s homestead for 15 years until her husband died. She has 3 children. She was not officially married since her ‘husband’ had paid only 3 cattle for her, which was not enough bride price to get married. She moved back to her family’s homestead after her husband had died.  Her case illustrates issues relating to land tenure for widowed women.

She reported to her husband’s brothers that she wanted to move back to her father’s homestead. They did not have a problem with her leaving. She moved back to her father’s household because of ‘hunger’, since there was no one supporting her after her husband died. Her husband was not working but when he received some income he would support her, although she also supported herself by selling firewood.  She moved back to her father’s homestead six years ago with her three children, and told her mother that she was moving back for good because of ‘hunger’ at the husband’s homestead.  Her mother accepted her back, but was concerned that this would increase the responsibilities of her own husband.

Linganisile’s deceased husband had owned a few goats, but his brothers refused to allow her to take them with her.  She thinks that maybe if she would have stayed, these goats would be hers, but she is not sure.  She had also built her own house but they took it over after she had left. She receives child support grants for her two children, and she also buys vegetables from the farmers in Mtatheni, and sells them locally, so she can supplement the food she gets from her mother and father.

Her brothers, who work in Johannesburg and have amakoti at home, are not happy with her being back.  They tell her that she does not belong here; she should have stayed at her husband’s homestead.  Sometimes when her brothers come back home for holidays, she will go to visit her relatives so as to avoid them.  There is also conflict with regards to her children, because her brothers say that they should go to their father’s mother, as the paternal grandmother, because this (their mother) is their own children’s grandmother.  

Her mother’s family land is ‘abandoned’ because all her mother’s family members have passed away.  Linganisile has now requested permission from her mother to build her house on this land (inxiwa) since her brothers do not want her to live at the father’s homestead. She has already started building her house on this land, and did not go to the nduna or nkosi to ask permission to use this land. She says she did not have to because the land already belongs to her mother’s household. She could not go to the tribal court to ask for land of her own because she does not have a son, and therefore would not get land.

Case 2: Tholakele Mchunu – Mathinta

Tholake is a 44 year old widow, who moved in to her husband’s homestead after her husband had paid 3 cattle for her.  She was never ‘properly’ married to her husband, but was ‘ganile’ for 17 years, and had 4 children by him. Her husband passed away a few years ago.  She lives in her own umuzi within the homestead, where there also lives her mother in law, a brother in law who works in Johannesburg, and a sister in law.

She says that she continues to live in this homestead because she has children, and if she takes them away, they might get sick because she would not be able to fulfill ancestral requirements for them at another place.  She says she does not officially belong to the husband’s family because she was not married, and therefore never introduced to the ancestors, and so they do not know her.  She says that she would not inherit anything from her husband’s family, not even on behalf of her children because she is not ‘known’.  She however is still in mourning for her husband, and she is her second year of mourning, and will only be able to take off the mourning clothes after 3 years. 

Her children would not be able to inherit from this family either because they are called ‘izingane zesixebe’ which means children who are from a cohabiting relationship.  The only way she could inherit anything is if the family decides to give them something.  Her husband’s brother could not ‘ngena’ her because she was never married to her brother, but also he is very young to her.

She does not own arable land, but her mother in law owns a field, which she assists to plough and also gets some food from it after they harvest.  She has a small vegetable garden at the homestead, where she mainly grows imifino for herself and her children. She gets child support grants for her two children, and she makes amacansi (grass mats) and sells them, but she also gets maize meal from her mother in law.

Case 3: Zevile Ximba – Nkala (per ID) (Mathinta)

Zevile was ‘ganile’ to the Mchunu family after her ‘husband’ paid 3 cattle for her and got 5 children, but  they were never properly married according to custom. She was living in Mchunu household for nine years and her husband died in 2003.  She continued living in the Mchunu homestead until 2005.  Her brother in laws’ wives started to dislike her and passed bad remarks towards her.  They claimed that she was going to take their husbands since her husband had died. She could not take this anymore, although she was in good terms with the rest of the in-laws. She then decided to move back to her father’s household.  She reported to her mother in law that she wanted to move back to her father’s household because of this situation and she did not refuse her.  She asked her father’s brother (her uncle), who is now the head of the household (the wider family) on her father’s side, since her father passed away.  He welcomed her back and then she went back to fetch her children and moved in to her father’s homestead.

She is supporting herself from the child support grant she gets for her children.  She sometimes fetches firewood for other people and gets paid a R100 for a pile.  She uses this money to buy food for herself and her children.  Sometimes she has to take children to doctors when they are sick, and also pay for transport for that, so she ends up borrowing money from the neighbors and use the child grant to pay it back.  When she runs out of maze meal, she asks from her uncle or from the neighbors.

She does not own arable land, but her uncle lets her use part of his arable field where she grows imifino that she eats with her children twice a week. She has now been allocated land for herself, which her uncle went to request on her behalf from the nduna, who told him to proceed to nkosi (tribal court). She went to the tribal court by herself and was asked who is responsible for her, or whether she has a son, in whose name the land will be allocated.  Land was then allocated to her under her son’s name.  She is now building her own house.   

Case 4: Anna Mchunu – MaXulu (Mathinta)

Anna Mchunu is a 60 year old widow, who lives in her deceased husband’s homestead with her son who has a wife and one child.  She also lives her father in law’s sister, who is very old.  Her husband’s sister also moved in with them a while ago, and brought her daughter’s children with her.  Her husband passed away long time ago, and so did her father in law.  

The family used to live on another plot in the same area of Mathinta, but after some years after her husband and father in law had died, she decided that the plot where they were living was not good anymore because people in the family were getting sick, and she also wanted to live near the road.  She then approached induna directly about moving to another plot, and it was agreed.  She did not speak to the neighbors because this plot was not far from the old plot where they used to live.  She said that  the nduna did not mark her boundaries for her, but they measured their own boundary and fenced the part where they built the house.  She said that the old plot still belongs to the Mchunu family, and therefore no one can just use anything from that land without first getting permission from the family.  However, she has noticed recently that some people are chopping firewood from that land without asking for their permission, and they know they are not supposed to do that.  At the same time she said that the family has no plans to use that land again.

The family used to own livestock (cattle and goats) but all these got stolen, they now only have 3 goats left.  Her son owns a small shop, which is on the same premises where they live now.  She said that he did not have to get permission from the tribal court or induna to build the shop, because it is on the same plot as a house.

In addition to the residential land, the she used to own two large fields, which are a distance away from the homestead, but one of them had to be subdivided for someone who did not have a field, because she was starting to earn old age pension.  She explained that this used to be law from the Nkosi that when a person starts earning old age pension, they have to share their field with somebody (household) that does not have fields.  She knows that this is not enforced anymore, and can not really explain why this is the case.  She does not plough her fields anymore gave some reasons why she does not use the fields.  The first reason she mentioned was that it is too far for her to walk, and that there is less rain and it is too expensive to hire a tractor, as she does not own a plough anymore and lastly because livestock destroys the crops.  She also said that she can gladly allocate her fields to someone else, because she does not plough anymore, but she has not been approached by anyone about this.

Case 5: MaMchunu Mbatha – Mathinta

MaMchunu is a 37 year old woman who lives with her two children and a husband, who comes home on weekends.  They are not ‘fully married’ according to traditional law.  Her case illustrates some of the variations to the norm in terms of access to land and resources.

She moved in with her husband’s homestead in the Mthembu tribal area, after her husband had paid some cattle for her, although she is originally from Mathinta, which is under Mchunu tribal area.  She is the second wife to her husband and both of them lived at the husband’s homestead.  

Her husband owns livestock and because he needed grazing land for his livestock, he suggested to her that they move to the Mathinta, because there is enough grazing land there for livestock.  They then approached a neighbor that she knew in the area of Mathinta and together they went to induna and asked for land in Mathinta area because her husband wanted to build a house for her.  The nduna told them that her husband would not be given land in the Mchunu area if he still lives in the Mthembu area, unless he was prepared to move his whole household to the Mchunu area.  The husband did not want to move his whole household because he also has arable land in Mtatheni irrigated fields in the Mthembu area where he grows food to sell.  Induna then asked if they had a son, and told them she could register the house under the name of her son.

She then went to the tribal court with the neighbor and asked for land under her son’s name, and never mentioned that she was with a ‘husband’, and she was given land   This happened fairly recently because she started living in this house last year, just after they had finished building a house.  She does not regard herself as the holder of this land on behalf of her son, as it is registered at the tribal court, she believes that it is her husband’s as it is called under his name.  When induna and ibandla came to settle them on this land, her husband was part of this process and the neighbors know the house as belonging to her husband and therefore it is his.  

She does not have arable land, but her husband owns a large irrigated (i.e. is a flood irrigation system, where water is directed through the canals into the fields) plot in Mtateni where he grows food to sell, and this is how he supports them.   She does not get child support grant for both her children, she used to get it before but it stopped, and she does not know the reasons, and has never enquired.  Therefore she is depending on her husband to support her; however, she is planning to ask for arable land from induna.

Case 6: Mr Chonco (Mathinta)

Mr Chonco’s case illustrates some of the difficulties some people have in accessing arable land in Mathinta.  Mr Chonco was born in 1952 and lives with his wife and 2 children who attend school. He also has a son who works in Johannesburg. He also had two daughters who passed away. He is married and his marriage was registered at the tribal court. 

He had another wife, who passed away, he has two daughters and two sons, who are twins, from this wife but they live with their grandmother, from the mother’s side in another isigodi. 

He says that this usually happens if the mother’s family feels that the children will be taken better care of by them than by the step mother.  These children come and visit him in this household and they can come back anytime to live with him if they choose to do so, because their house (their mother’s dwellings) (izindlu zakwabo) is still there.  However, they if they choose to live at their mother’s side of the family, they can do that as well, and when they grow older his sons can be allocated land there.

He is originally from another isigodi called Othulini Lwezulu and he moved from there because he saw that the place did not have enough trees for his goats although he feels that there was enough water there than here in Mathinta. He also experienced that he did not get good luck (izinhlanhla azikho) in that area. 

When he moved to Mathinta, he approached a relative of his Mr Ximba, who then informed the neighbors of his desire to move into the area and also helped him identify a suitable place when the neighbors had approved of him. He then took him to the Chiefs court, where he was then given an approval letter to take to the nduna.  He then went to the nduna, who set a date for settling him on the land and paid R15 to the nduna.  

There are other fees that he pays to the tribal court.  For an example, when he wants to have a function he has to request at the court and pay R20.  The court then issues a letter of approval, which he has to take to Induna, who then assign iphoyisa to guard the household; he then has to pay iphoyisa R20.  There are also other ‘taxes,’ which are announced as and when they are required, usually when Inkosi wants to do something, and if you have not paid them then you can not get permission to do your function, unless you settle your debt. He also knows that if a person takes a case to the court, they have to pay R50

He is experiencing problem finding arable field, he has approached neighbors who are not using their arable fields to allow him to use their fields, and they have all said they are using them or they will be using them.  He has not gone to the tribal court to apply for allocation of a field.  
He explained that the fields that are there belong to certain people and even though some people have left the area, it is still difficult for him to get a field because the relatives of a person who has left would claim to be ‘looking after’ that field, which means that no one is allowed to use it.  He also said that most fields are not ploughed, yet people do not want to give their fields away to other people.  He has eventually made his own garden on his homestead plot, which is not big, but he is able to grow some maize for household consumption.

Case 7: Msongelwa Dladla (Mathinta)

This is a case, which illustrate variations to the norm in terms of who has rights to land.  Msongelwa is in his late 40’s early 50’s and lives in his own homestead, although he is not officially married but ‘uganiwe’ by two wives, he got allocated land in his own name.  He has four children from the one wife and the other wife does not have children.  He used to live in his father’s household and after his parents died, he told his older brother that he wanted to move and build his own household.  

He then went to the Inkosi’s to ask for land, and was asked if he was married and he said he was not married but was already living his two women (uganiwe). He was then given a letter (of approval), which he took to the nduna as standard procedure and the nduna settled him on this land.  He knows that there is a fine for living with a woman if you are not married to her, which is R30 and he owes this money to the court, and says that if he would need anything from the court, he would have to pay this fine first before he can get permission for anything.  

He wants to get married but has not paid all the required bride price, he said he has paid almost half of what is required of him for both his wives (one of his wives said in a separate interview that no lobolo had been paid for her).  He is not employed and has no source of income and therefore can not afford to pay the full bride price.  He feels that lobolo is too expensive and impossible to pay in full; he thinks maybe this is something that can be discussed with the nkosi.
His family is originally from Ncunjane and moved from there because of ‘ndilayi’ (labor tenancy).  His older brother registered his name on the beneficiary list for Ncunjane, so he can go and build a house there anytime.

He used to own livestock, but does not have anything anymore because all his livestock got stolen.  He depends on his wives for food, who make things from grass and sell to get money to buy food.  The family also gets a child grant for one child. 

He does not own arable land but during the planting season, he borrows from neighbors and after the harvesting season then the neighbors take their land back, so each year they ask a new neighbor.  
He does not have to pay any rental fee but if he uses part of somebody’s field, he would then organize to plough for the owner as well, whether he hires a plough or tractor, which is expensive for him.

Case 8: Ntombizodwa Mchunu (Mathinta)

Ntombizodwa is one of the wives to Msongelwa Mchunu.  She is living with her husband and his other wife who has four children and they both have separate imizi, yet they share the kitchen.  She is not married because no lobola has been paid for her.  Her husband is not working and can not afford to pay lobola for her.  She supports herself by fetching firewood and selling it to the households around the area.  She also goes to the farms on the Dundee area, to cut thatch and sell it locally.  This income is not consistent though, but she can buy food from it.  She usually puts money together with the other wife to buy a bag of maze meal but the rest of the food they buy separately.  

Both her parents passed away, and at her fathers’ homestead there is her brother and his wife.  

She can still go back to live there if she chooses to do so, although she would not be able to get land of her own, because she does not have children, but she can live in her father’s homestead.  

She was born in Ncunjane, but her family moved to Mnqabukantaba because of (indilayi) labor tenancy.  She can go and live there because there is land available for her family in Ncunjane as her family’s name was on the beneficiary list.  

She feels that she can inherit this land for herself; however the plot, which belongs to her family, is not ideally situated for her.  She feels that she can approach her relatives in Ncunjane to request for another plot for herself and believes she would be allocated land there, however, it will not be ‘registered’ under her name but under her husband’s name because she is a woman.

She does not own arable land, as her husband does not have any arable land, but she asks from neighbors to use their lands, sometimes her husband asks for her behalf.  

Case 9: MaNdebele Xulu (Mathinta)

Mrs Xulu is married with six children, and lives at her husbands’ homestead with her children, and four other children from her husband’s sister, two son’s wives and six grandchildren.  Her husband works in Johannesburg and sends money home to support the family.  The two sons also work in Johannesburg, and they send money to support their wives and their children, who live in the same homestead but in different houses.  She also makes izidwaba (skin skirts) and sells to them in order to supplement the income she gets from her husband.  

The homestead is clearly fenced of and she says the fence marks the household boundary.  The land outside of the fenced area, she regards as part of their land, but on another side of the homestead there is another homestead.  She said that nowadays, it is common to find homesteads so close to each other, which was never the case before, and she thinks that this is a problem because it might cause conflict between neighbors.  She also acknowledged that there are more homesteads now than before, and therefore there is not enough land for everyone and so people can not expect to have large pieces of land like before.  

On the issue of who will inherit this land when her and her husband would die, she said that it would be inherited by whoever in the family will be living at that time, not specifically the older son.  She also said that if one of her unmarried daughters want to build a house of their own, they can build on the same plot, but if they are divorced or separated with children, then they have to be allocated land of their own.

She was born in Mashunka, in the Mthembu tribe, and moved to Mathinta after she got married to her husband.  Her husband’s homestead used to live on another plot and they moved to this new plot because the old place was too rocky and uneven.  When they wanted to move, the family approached iphoyisa, and then went to induna and then to kwaNkosi to request this new plot.

She has fields, which she inherited form her mother in law.  She recalls that these fields were requested by her in-laws from kwaNkosi, through iphoyisa and induna and were allocated them.  She ploughs the fields using a tractor, which costs about R400, depending on how much land she wants to plough.   She grows maize, sorghum, pumpkin and different kinds of beans.  They harvested enough last year because it lasted them until mid this year.  

She had ploughed and planted portions of land at different times, which helped her because even though some the crops failed, she was still able to harvest enough food.  Every member of her family helps her to work the fields, especially during hoeing.  She did not experience problems with livestock, this season, the only problem was the weather, and therefore some crops failed.  She explained that she did not harvest until June last year, which she normally does not do, because goats start going into the fields at this time. 

The family used to have cattle and goats, but most of the livestock got stolen and some had died because of drought.  They now have two goats and some chicken.

Case 10: MaChonco Mkhize (Mathinta)

Nelisiwe Chonco is a 32 year old makoti who currently lives at her husband’s homestead with her son, her husband, who works in Johannesburg and only comes home after three or four months and her mother in law, her sister in law’s child.  She is not married, but has been living in this homestead since 1998.  
She gets R800 from her husband every month and also gets child support grant for her child.  She also makes amacansi (grass mats) and sells them when she has time.

She was originally from Embangweni, which another isigodi, but her family moved to Mathinta after her father passed away because her father’s family started giving them problems.  Her mother had relatives in Mathinta and she approached them when she wanted to get land in the area.  She and her husband will soon be moving out of this homestead to start their own umuzi on another plot which has already been allocated to her husband.  

They are moving out because her husband is not an Mkhize, since his mother bore him before she was married.  This had not been a problem until fairly recently when her husband started experiencing some problems, and they are also not getting another child and they believe this is linked to her husband being not of the same name as this homestead.  Her mother in law suggested that they move and start their own homestead, so that their problems may be resolved.  Her mother in law went to induna to ask for land for her son, and induna sent him to kwaNkosi, where she got a letter (of approval) which she then took to induna, who then allocated land to her son.  Induna and ibandla came on a day set by induna and settled him (her husband) on that land.  She is currently building houses on this new plot because her husband is in Johannesburg.  

On the issue of allocating land to women, she said that the father of the woman must allocate a plot to his daughter from his land, and that also said that it is not good to allocate land to single people, who do not have children.

She does not own arable land, but her mother in law has fields, which are a distance away from the homestead.  She helps her mother in law to work the fields, and she shares the food with the whole family.  She will continue to assist her mother in law in the fields even after, she and her husband have moved out, but she does not know if her mother in law will allocate a field to her at some point.
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Picture 5 A woman's many tasks
Her husband bought a goat and they now have six goats, which they graze on the mountain.  She feels that in summer there is enough grazing.  She always has to fetch water fro the goats from Mathinta River and the drink at home.  She also has some chicken, but most of them die because of newcastle. 

She is responsible for fetching firewood for the family, and says that she will still be fetching firewood for them even after she has moved out.  When she first moved in, she also fetched ibonda, which she says is usually kept for emergencies. She said she harvested green trees for ibonda because there are no dry trees on the mountain anymore.  She knows that there is a law against his, and says that she is stealing.  She however said that she would be happy if ibonda would be discontinued because it is too strenuous to carry because one has to get big heavy wood for ibonda. 

 Case 11: Bangwayini Mchunu (Mathinta)

Bangwayini is a 30 year old single woman, who lives in her father’s homestead with her two sisters (one older), her brother’s widow, who is now the oldest makoti and mother in the household, her nephew’s wife, and a total of six children.  One child is the makoti’s, two are the nephew’s, one is the sister’s and two are her own.  Other members of the family (her sister’s son and her brother’s daughter) live in Johannesburg.  Neither of her parents are alive, her father having passed away a few years ago and her mother in June this year.

The whole household (except the nephew’s wife and her children, who are supported by her nephew) lives from the child support grant for 3 children.  Her sister makes izidwaba and sells them, but this income is very unstable.  The mother’s used to support them from her pension money when she was still alive.

The family has two large fields, which belonged to the mother, but they now belong to the brother’s wife.  She said that this is the law in the Mchunu tribe, that if the mother of the homestead dies, the older makoti becomes the mother of that homestead, she therefore inherits the fields.  Makoti is the one responsible for ploughing the fields and they just assist her.  They only plough one field at the moment because the other one is not fenced.  They grow maize, and in a good year, they harvest enough food to last them until the beginning of the following year and they are able to feed the chicken as well.  They use a tractor to plough and it costs R250.  She likes to work the field because she does not have a job, and this is the only way she can get food.

She does not own cattle and goats, but her brother had livestock, which now belong to makoti.  The goats they keep in order to perform ancestral ceremonies.  She would also like to own some livestock, if she can afford to buy it; however, if she had to leave the family to marry or gana, she would have to leave the livestock at her father’s homestead.  She explained that whatever she can accumulate while living in her father’s homestead carries her father’s name and therefore she can not take it to another homestead.  However, if when she is married or (ganile) and experiences problems that require money and come back home for assistance, they could sell a goat or a cow from her own and give her the money, but if they choose not to they could.  Even if she still living at her father’s homestead and some livestock, she would not do anything she likes with that livestock without consulting and seeking permission from the family or her older brother.  However if her brother would have livestock and would need to sell some because he wanted to meet a particular need, he could sell without consulting anyone within the homestead, if he choose to consult, it would not be as if he is asking for permission.  At the same time, her brother could take his livestock with him if he were to start his own homestead, because the homestead would still be carrying the father’s name.  

She owns some chicken, which she bought and all the members of the family own chicken.  She does not know how many she has, but she recognizes her chicken among the rest.  She keeps` chicken for food for herself and her children.  She says she can take the chicken with her if she had to move out of her father’s homestead, she explained that chicken are less complicated than cattle and goats because these belong to the ancestors.

She says as a woman, she can not get land of her own because her children were not paid for or even acknowledged by their father, (it is not clear whether there is a ceremony for such an acknowledgement), and therefore are not called by their father’s name but by her father’s name.  Her uncle could still go to kwaNkosi to ask for land for her, but she would be allocated land from his father’s plot, because she would not be building another name.  She feels that it is not good that she can not get land for herself as a woman.  She explained that if her children grow up and want to be identified by their father’s name, then they would have to go ask for their own land and build their home after their father’s name.

Case 12: (MaMkhize) Zungu - (Mathinta)

Zethukile is 43 years old, and lives with her six children.  She is married, in terms of custom and her marriage is also registered at a magistrate’s court.  The husband works in Johannesburg.  Her husband sends money home every month, which is between R400 and R600 per month.  She also gets child support grant for her four children.  She sometimes makes izidwaba for people who bring their own skins and ask her to sow it together and charges R100 for her labor.

She and her husband are having their own umuzi. When they wanted to build their own umuzi, they approached a neighbor at the place they had identified, and they went with him to kwaNkosi (tribal court), and got a letter which they took to induna, who then allocated land for them.  She remember that she paid a total of R50 at kwaNkosi, she can not remember how this was broken down, but part of it was for the site and the other was for ijazi lenkosi (Nkosi’s coat) and something else that she can not remember.  She did not pay anything to induna directly.

She is originally from Mathinta and her family still lives in Mathinta area and her husband’s family used to live in Mnqabukantaba (another umhlathi).  She does not have fields, and her husband’s family does not own fields. They used to have fields in Mnqabukantaba, but since they have moved form there they have never been able to get fields in Mathinta, although she does not know why this is the case. Her own mother has allocated a piece of land from her fields to her and this is where she grows some food. She grows maize and sorghum and she grows imifino on a small piece on the residential plot.  She uses a tractor to plough, which costs her R400 for her plot and her children help her in the field with hoeing.  
She has experienced problems with insects that eat up her maize and does not know how to prevent it.  She says that this field, which her mother gave to her, is now hers, and her children will inherit it from her.

Her husband had bought two goats and they have increased to ten goats now.  They keep goats to observe some rituals and ancestral ceremonies, not to sell them. They experience problems with goats getting sick and dying, and they also get stolen.

She believes that if she would inherit from her husband, if her husband would die, and only after she would die, would the son inherit from her. She says that as she is fully married, she can communicate directly with the ancestors in this family, she can also cut meat that has been slaughtered for ceremonies; she can open the gate of the kraal to get the livestock out.  Although women are generally not allowed near the kraal, she says that because her children go to school, there is no one else the tasks related to livestock.

She says that livestock belong to both her and her husband, but she would not sell anything except at the instruction of her husband.  She has also bought chicken for herself and they have increased.  She uses chicken for food at home.

Case 13: Nyoni Mchunu (Ncunjane)

Nyoni Mchunu lives in his own household with his wife, his three sons and four daughters. Two of his children passed away.  There is also a daughter’s son. One daughter is married and lives in Enkaseni with her in laws.  One of his sons has a makoti, who also lives in the same homestead.

He used to live in upper Ncunjane until the white farmer moved them with his father’s household and they moved to Waihoek.  He was working in Johannesburg at that time and when he came back he found his children (family) living in a tent.  These tents were provided by the government for those people who had been removed from farms. 

He then took his children (family) to lower Ncunjane and moved in with Mchunu’s household who was his uncle (whose son is now Induna) temporarily.  His uncle spoke to CAP on their behalf to allocate residential land for them.  He also chose a plot for him that was close to the entrance gate, because his uncle had asked for land for him and proposed that he would be a security guard at the entrance of the farm.  His wife built the house after the plot was allocated because he was still in Johannesburg at the time. 

The plot that he was allocated belonged to a Chonco who had abandoned it and later came back and built a house on another part of this land, but he passed away.  If his children would come back and reclaim their father’s land, they would have to go to the older plot where he built his house before he died.  
If they would want to claim this part of the land where he is living now, there would be a discussion, about whether they can build in another part where his father had a house.

On the left and upper part of the house there are poles, which mark the boundaries of his homestead. He decided himself how big he wanted his plot to be and then he put those poles as boundaries.  If there would be dispute about his boundaries, he could approach induna, who does not really have any evidence but would have to take his (Nyoni) word for it.  These poles he put four years after he started living in this homestead.

This practice of self -allocation of land is common in Ncunjane; however he said that there has been a meeting recently where it was agreed that people should not just build but they should consult with Induna and ibandla first.  This meeting was triggered by seeing increase in the number of homesteads that are coming out of the bigger homesteads (e.g. when a son moves out of his father’s household).  There were also issues about people building houses closer to other people’s homesteads, which is not acceptable and therefore they hope that this new procedure will address these issues as well.

Mr Nyoni also owns livestock, about 16 cattle and approximately 30 goats, which he herds himself.  He also has a garden, which is close to the plot where he has his house.  He says that this land (where the garden is) self allocated but is now his, because he is using it and he would challenge anyone who would use it, although he cannot say it is officially his because he just started using it and never went through any formal allocation process.  In this garden he grows maize during summer. He also has another garden, next to the river where he grows imfino. 

This place was just identified by people individually and others started planting there.

Magogogo (CAP farm owner at the time) gave Mchunu who was induna then wire to fence that land and because there was water next to the place, people started using that place.  It is small plots with ¾ lines for household consumption.

He also has arable land, which is about 3km away from his homestead, where most people from the area also own arable fields.  CAP identified this land for people and everyone just allocated themselves their own portion and fenced it and started ploughing it. On this land they grow sorghum, maize, beans and pumpkin.  

This year they did not plough because livestock destroys it.  Previously they had access to amahlahla (trees to fence) but they do not have these anymore.  Now people have to buy wire to fence, and only two households in the area have fenced their fields because they can afford it.

Case 14: Mrs Yengwa  (Ncunjane)

Mrs Yengwa lives in her own house in Ncunjane.  She used to be married and lived with her husband in Mathinta.  Her husband left her and she then came back to her father’s homestead and they accepted her back.

She was born in Ncunjane, and she is a sister to Nyoni Mchunu.  She moved back when her family was still living in upper Ncunjane.  When the family moved to Waihoek, she moved in with her brother, when he moved back to Ncunjane. CAP then allowed families to extend when they grew bigger.  She then approached her brother that she wanted her own house.  They asked CAP for land and she pointed the site where she wanted to build and it was allocated to her.  There were no specific boundaries, which were marked during the allocation. The household is fenced, and she said that she could have fenced more land but she could not afford that more fencing.

She says that if her children or grandchildren grow up and want to build their own house, 

she would approach the neighbors who will take her to the induna and induna does not refuse when the neighbors have approved. 

The household is called by her husband’s name, yet she says that her husband can not come back and live here or demand the house because he did not build it, it is her own house. If her son would put pressure on her to accept his father back, then the son would have to find his own plot and live with his father if he wants to keep him.  However, she does not know what the ruling would be if the case would go to the tribal court but she does not think that nkosi would support her husband.  She feels that he would have to go back to his father’s homestead in Mathinta.  Her husband once tired to come back to her new home, and she chased home away, because she is not getting any support from him whatsoever, she sometimes get support from her brothers in law when she is doing ceremonies that are linked to the ancestors.

She owns livestock.  When she worked at a certain farm, she bought wood poles (which people use to construct their houses) and her brother’s wife needed wood and bought wood from her with a goat and so her goat gave birth to more goats. When her goats had increased, she exchanged four goats for a calf and bought another cow from a neighbor, and also got some cows as lobola for her daughter. She now has seven cattle and thirteen goats.  She has 35 chicken which she sells to get income to support her family.  She gets her chicken vaccinated through the CAP project.

If she would die, she said her son would inherit this house will be her sons; however all other children will have rights to use the house. 

She does not know if she would have gotten this land if she did not have a son but when she looked for land; her son was ready to get married. 

She has a garden outside of the fenced area, which she says is hers because she is using it, and she started using it because it was not used.  She does not have a field, but used to plough a field where other people in the community were ploughing, but has since stopped ploughing because of livestock.

Case 15: Mr Mncube (Ncunjane)

Mncube lives in Ncunjane and lives with his two wives, both wives have imizi on different plots which are a few meters apart.  The land between the two plots also belongs to Mncube. He has thirteen children altogether 6 sons and 7 daughters, some of the sons have makoti’s and children.  

This land belongs to Mncube.  He used to live in upper Ncunjane, and later moved to lower Ncunjane and asked for land from CAP after he was chased away by the white farmer from upper Ncunjane.  Where he had first identified a plot, it got flooded after the big rains, and then he was advised by CAP not to build a house there anymore and then was allocated another plot.  CAP informed ibandla and he moved to the new plot where he is now, and he had chosen a plot next to Nene’s house but Nene complained that it was his field; he then found this new plot also asked for another plot for his second wife.  Ibandla was there and when he was allocated the plots and Majozi (one of the men in Ncunjane) told  the ibandla that because CAP had agreed for Mncube to move here and is part of the farm, he has right to choose a plot he likes and no one should dispute that.

Mncube has fenced his place but he said no one should build between the two plots because it is still his land.  There was an instance where another neighbor, Xakaza, who came out of a bigger Xakazi Xakaza family, wanted to build a house behind Mncube’s plot and claimed to have spoken to another neighbor, Nene who had told Mncube to not build on his field.  He did not understand how this happened because the understanding was that people, who come out of bigger families, would find plots next to their families.  This was contested quietly and this Xakaza ended up not building his house there.  

Mncube has fields, which he has fenced off, and is now building a dam on this land. He said he had spoken to CAP about using this land, and he allocated to himself the portion he needed to use.  This land CAP can use with seed experiments with other farmers as well.  He also has six bigger fields, where communal fields are, and they had used trees to fence these fields.  He said that people from the tribal land have harvested all this wood and left the fields unfenced.

These fields were also self allocated but Nene (a neighbour) was claiming them from Mncube, who refused.  
Mncube says that that this was a boundary dispute between him and Nene, because Nene does not recognise the boundary which Mncube has put to mark his fields.  He said that all people use stones to mark boundaries; and other people usually respect them except for the argument with Nene over the fields.

Mncube owns livestock, cattle, goats, sheep and chicken.  He has about 72 cattle, and about 200 goats and sheep and also many chickens.  He bought his livestock with money he was earning when he was working for the government as a cattle herder.  Sometimes he was paid livestock as a bonus, like a calf.  He worked for 20 years and accumulated many livestock during this time. He is experiencing problems with stock theft in the area

Case 16: MaMchunu (from Mbangweni)

MaMchunu’s case illustrates some of the current ambiguities over women’s land rights, in this case in when a husband and wife become estranged and no longer live together. She is one of three wives, and shared the homestead with an older wife before the dispute that led to the estrangement occurred; the third wife lives in town. MaMchunu has three children. The dispute with her husband took place fairly recently and was over an illegal weapon that he wanted her to keep for him, but which she refused to keep. 

He then ‘chased her away’, so she returned to her brothers’ home. Her brothers’ said she was in the right, told her to return to her own home, and called her husband to discuss the matter with them. He declined to go and see them, so she went to the Tribal Court under the nkosi to seek a resolution. In the Tribal Court her husband said he couldn’t live with her since ‘she refused to listen to him’, and she replied that she accepted this, but she hadn’t wanted to leave, she refuses to leave her children, and so he would have to find her a place to stay. The husband refused, however, to allocate her other land or to ask for land on her behalf, so the nkosi was forced to make a ruling. This was that she could stay in her home. The husband and his other (older) wife then moved to his father’s old site, which is close by, together with three of his children by that wife, who broke down her houses before moving.  MaMchunu hired a bulldozer to flatten the rubble of the other wife’s houses and erected a fence around the site. She has spent around R2000 on improving her buildings.

Her husband has now laid a charge against her, for fencing ‘his land’ without permission and for disposing of his building materials. He has also told her to leave, which she refuses to do, arguing he agreed to her staying in front of the nkosi (ie at the Tribal Court). He is also refusing to pay anything for the maintenance of her children. She says that it is obvious that her husband wants to kill her, but the nkosi doesn’t know what to do and has advised her to report the matter to the police. She and her brothers are still trying to resolve the matter through the Tribal Court, but finding a date for a mediation session that everyone can attend is very difficult. 

In addition to the umuzi she cultivates fields ‘given to her’ by her mother-in-law when she was first married, and feels that her husband and his family cannot deprive of her of these because they were not ‘given to her’ by her husband, but by his mother. The key issue she wants resolved is the question of whose home she is now living in – is it hers or her husband’s? Her husband has the same question, and it seems that the nkosi doesn’t know how to reply. She acknowledges that if she wanted to remarry she would have to move away.

MaMchunu is one of the nominated female members of the newly established Traditional Council, and has been actively involved in community projects for some years. She feels strongly that unmarried women with children (even those with daughters only) should be able to be allocated land, and intends to raise the matter at a Traditional Council meeting.

6.3
Current dynamics

Contestations and struggles

· Differences between land ‘laws’ and administration on land reform farms and rest of Mchunu tribal area

· Longstanding unresolved boundary disputes (eg between the Mchunu and Mthembu tribes) simmer beneath the surface. These may be exacerbated or spring to life if the CLRA is implemented in the area and boundaries are surveyed and demarcated.

· Tensions over Mathintha people using common property resources on Ncunjane land

Problems and key issues

Informants were asked to identify problems around land, agriculture and natural resources in the Mchunu tribal area and to suggest ways of resolving them. The following four key issues seemed to be the most pressing and were presented to a report-back workshop with the Mchunu Traditional Council on 17th September 2007, and also to a meeting at Mathintha on 18th September, attended by 14 men and 12 women from both Mathintha and Ncjunjane. Animated discussion on all these topics ensued, but no clear solutions to problems were identified.

· Changing marriage practices and the implications for women

Our research indicates that fewer and fewer people are getting married “properly’, ie. according to the old customs and traditions, with the correct ceremonies being performed and lobolo being paid as negotiated and agreed between the families of the husband and the wife. In many cases the woman gets pregnant, and only ‘damages’ (inhlawulo) are paid (2 or 3 cattle; 3 goats). In many other cases no ‘damages’ are paid, and the couple just live together at the man’s home. Also, more and more women are having children without moving to the home of the man, and stay with their children at her parent’s home. 

These changes in relation to marriage and families are having the following consequences:

(a) single mothers with a son are now asking for and being allocated land for a homestead (umuzi) of their own; and some women are suggesting that even single mothers with daughters should be allowed to ask for land;

(b) women who have not been “properly” married according to custom experience problems in relation to inheritance of property (eg of the husband’s livestock, on behalf of her eldest son);

(c) women who have not been “properly” married according to custom also experience problems when the relationship breaks down, since her father (or brother) many not accept her back at the family home.

· Land administration and community rules

Our research shows that there are similar land administration rules throughout the Mchunu tribe, but that there are also some differences between the main tribal area and the farms where people used to live as labour tenants. For example, people on the farms do not pay a khonza fee when they are allocated land.
When the Communal Land Rights Act (CLRA) is implemented the community will have to adopt a set of agreed rules around land rights and land administration. It is likely that the Traditional Council will be expected to play a leading role in this process. Two important questions then arise:

(a) how will the Traditional Council make sure that everyone in the community is consulted, when not all the izigodi are represented on the Council?

(b) Will there be just one set of rules for the whole of the Mchunu tribe which are applied uniformly throughout all izigodi, or will it be possible for different izigodi to have different rules?

· Authority to enforce rules on land use and natural resources

Many people said that the traditional practice that the nduna of each isigodi announces the date when livestock are allowed to graze in the crop fields is no longer followed. 
They also said that the rule that green trees cannot be cut is no longer enforced by the nduna. In the case of amabonda, the bundles of poles cut by the young married women (amakoti), few people say that this is a big problem, yet everyone agrees that green trees should not be cut.

Some people say that the reason why the authority of the nduna is no longer respected in relation to these rules is that too many men have guns and threaten the nduna if he tries to enforce the rules.

· Shortages of arable land yet arable land is not fully cultivated

In some areas there is a shortage of arable land and many people who want fields to cultivate crops cannot be allocated arable land. In Mathintha umhlati in Kwaguqa isigodi this is estimated to be a problem for 7 out of every 10 families. At the same time, those families who do have fields do not always cultivate them, sometimes for many years. Yet these fields are not re-allocated to those in need. 

Some families borrow fields for a year or two from those who are not using them, but this is unreliable and insecure. Some people say that there is an old rule that says that fields that are not cultivated for a long time can be re-allocated to others, but that it is not being enforced. We also heard that the nkosi is considering the issue and has asked izinduna to collect information on the number of fields that are not being cultivated.

7.
Conclusion

The first year of the project has been very successful especially on the research side, however as the project enters its second year it is important to look at the next steps in terms of taking the issues that came out of the research forward and also to start with the research in Mthembu tribal area. 

The summary of the plan for the year is to begin with the research in Mthembu area; work with the Mchunu Traditional Council on how some of the issues that came out of the research will be taken forward and have follow up interviews who were interviewed at the beginning of the project to get a sense of where things are headed in terms of CLRA.  In the last year of the it is envisaged that a workshop involving different stakeholders, mostly from the Government and the two Traditional Councils will be held.  This workshop will provide a forum for the traditional councils to engage with government with issues relating to the laws that impact on the traditional system as a whole.
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Picture 6 The Mathintha valley
� Elected local government councilors are now also providing these letters of reference, without requiring payment, and so this source of income for the tribal office is beginning to fall away.
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