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EXECUTIVE SUMMARY

Throughout the world wetlands play an important role in providing water security and eco-system services, and are used to sustain livelihoods of the rural poor. A range of factors determines the long-term sustainable use of wetlands: the biophysical conditions, land-use practices, the livelihoods of users, and the governance arrangements. The key focus for the project was to explore the realities, needs, constraints and opportunities with regard to strengthening governance for sustainable wetland use, through exploring and testing with one community, Craigieburn. The outcomes would feed into a larger learning endeavour about developing appropriate land management and tenure arrangements to improve and secure poor peoples livelihoods.

Conceptual frameworks on complexity, adaptive management and tenure security theory, along with methods for action research and participatory development, informed how the team worked. Research and action took place at multiple levels, from the village to national level.  The picture that emerged is of a land management system that is fundamentally shaped by plural systems of land and resource tenure. Rights and authorities derive from custom and also from the statutory laws.  Customary rights are well understood by people, but their statutory rights are not. Both of these systems have real weaknesses in relation to authority regarding natural resources. 

There are different, but linked tenure arrangements for different land uses in Craigieburn affecting the governance of natural resources on each of them. Residential plots have much stronger and more supported systems - across the plural institutions - than fields or commonage. Some problems arise from local users, however an increasing number came from a recent commercial clay mine and brick factory, which highlighted major governance weaknesses. Building governance capacity required that we (a) include different interests and authorities and seek to work collaboratively and (b) extend the boundary for governance beyond the wetlands. 

There has been significant progress in strengthening local level governance. Farmers are now taking leadership in articulating their problems and lobbying for support, and in taking up problem solving collectively. The local traditional leader is now taking an active interest farmer’s problems. Provincial government officials are asking for capacity development in relation to natural resource monitoring and enforcement of policy, having recognised their shortcomings. National wetlands programs for rehabilitation and management are drawing on the lessons from Craigieburn as we develop a joint “Wise Use of Wetlands” initiative for the national public works program for wetlands rehabilitation. The brick factory that operates on the commonage has generated considerable community opposition and led to a challenge of local abuses. This is a case study of poor and exploitative practice, and efforts to change the balance of costs and benefits locally need to continue. 

Learning has been captured in papers and learning support materials. A useful visual heuristic on governance has been developed is valuable to AWARD and has generated considerable interest in the wider circle of wetlands and CBNRM practitioners, as what can be complex and abstract concepts and issues are expressed with “profound” (rather than naive) simplicity.

Key words: wetlands, adaptive management, tenure arrangements, action research, complex systems.
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 CHAPTER ONE: INTRODUCTION

1.1. Rationale and purpose

This is the final research report for the IDRC funded project entitled Developing Community Based Governance of Wetlands in Craigieburn Village (grant no 103579-001). This chapter introduces the project, the research partners and the research site.
Criagieburn is one of thousands of villages within the former homelands of South Africa. The village lies in the north-eastern region of the country at the upper end of the Sand River Catchment (SRC), in the foothills of the mountains in an area where wetlands occur. Having concern both about water security in this catchment, which is considered vulnerable (Pollard et al 1998), and poor people’s livelihoods, the Association for Water and Rural Development (AWARD) undertook research in 2004 to understand the wetland, water and livelihood systems, their functioning and linkages. The results (Pollard et al 2005) indicated an intimate relationship between erosion and a drop in the water table. Certain land use practices in the wetlands were exacerbating this, and the declining soil moisture resulted in a loss of fertility and hence decreasing agricultural production. The implications for the riverine system and for local people are profound. 

In response to these research findings a number of interventions and activities were undertaken. Working for Wetlands is a national public works programme, and it erected rehabilitation structures on three critical eroding headcuts. AWARD undertook a Farmer Support Programme (FSP), working with farmers on improved farming and management practices to increase production and protect the wetlands (du Toit et al 2008). AWARD also developed a partnership with the research initiative Learning Approaches to Tenure Security (LEAP) to take up management and governance issues which had emerged as key issues to be addressed to achieve more sustainable wetland management and more secure livelihoods for wetland users. Both partners were very cognisant of the weaknesses and complexity arising from legal pluralism and a state and society in transition. Policies, statutes, planning instruments and institutions are all changing as part of South Africa’s process of democratization (LEAP 2005; Pollard & duToit, 2005). 

The partnership between AWARD and LEAP undertook the project reported on herein, and received funding support from the IDRC from June 2007 to March 2010 to do so. The project aimed to obtain both a developmental outcome – the strengthened governance and improved management of the wetlands – and to take forward a research agenda on deepening understanding and improving practice in facilitating sustainable wetlands use and increasing tenure security.

The mission statement the project developed is as follows:

The project will undertake action research that leads to Craigieburn setting up appropriate and meaningful governance structures and mechanisms for managing its natural resources, which are supported by local authorities and officials. The project shall be community based and participatory, working with processes for knowledge generation, dissemination and interaction for collective learning and action. We will work with wetland farmers in Craigieburn, local structures, regional and provincial actors and other projects. Our work will be based on a good understanding of natural resources utilization and community members needs, the current mechanisms for land access and land management and the history of their development. We will critically analyse policy to understand its meaning for the various stakeholders in the sphere of natural resources and land management in communal land.   The functioning of government structures, their practices, procedures and protocols, will be a focus of our work. We are committed to seeking realistic options for land and resource management, and will be testing policy implications, and responding to what we find. The project will be adaptive and reflexive, learning and adapting as we proceed. We will seek to build relationships and interactions for learning and for lobbying. We shall be developing capacity for effective governance and for understanding policy.
The overarching research question informing our work became “In recognising complexity, how do we strengthen governance and facilitate adaptive management of wetlands in Craigieburn?’

Specific objectives set out aspects of the work we planned:

· To understand the evolving policies within the fields of land tenure, land and natural resources management, and how they are being received by key local stakeholders

· To explore the (governance) needs of the Craigieburn community through a collective understanding of the past and present tenure and land administration arrangements and their evolution, and current and future needs for land and natural resource management, so as to develop appropriate future institutional arrangements. 

· Based on the research, to develop and test a number of potential approaches for governance and to evaluate this against the local institutional reality

· To use the agreed approach to facilitate the establishment of a locally based governance structure and the development of a governance plan for wetlands.
· To document the process and outcomes, drawing on learnings to make policy     recommendations

During the project an additional specific objective became:

· Draw learning from the clay mining and brick factory experiences in relation to governance of commonage.
1.2 Background on the research partners and the research site 

1.2.1 AWARD

AWARD
 is an NGO based in Mpumalanga Province, which has been working in the Sand River Catchment (SRC) since 1994, with a focus on water resource management and water service delivery. 

AWARD engages in a number of programmes and projects that are carried out within the framework of Integrated Catchment Management (ICM) as well as with reference to new water laws and policies, while taking into consideration the specific context of the SRC area. AWARD undertakes activities that include: developing and testing new approaches and conceptual frameworks for water resource management; undertaking research to improve the understanding of the systems that impact on water security; monitoring the implementation of policy; building capacity; undertaking village level projects; and facilitating coordination for holistic and integrated approaches. Craigieburn is one of the village sites AWARD has been active in, with work starting in 2004 in response to a request for help from the village farmers on addressing the problem of their wetlands were drying out and degrading. 

1.2.2 LEAP

LEAP
 started in 1999 in KwaZulu Natal Province, in response to concerns about the functioning of community institutions established under land reform programmes to take title for land on behalf of groups of beneficiaries of land reform.  The initial work was to understand the nature of the problems the common property institutions (cpis) were facing, and what factors affected their ability to function.  LEAP developed a conceptual framework for assessing tenure security at community level, which was also useful to assess tenure legislation and policy. As LEAP evolved from a specific focus on rural land reform cpi’s to a clearer focus on tenure security and the land administration required to manage tenure, this led to engaging with actors concerned with housing, land use planning, natural resource management as well as land reform. Thus LEAP is now working on a number of research sites in partnership with NGOs that have ongoing relationships with communities. LEAP’s interest is in understanding and articulating tenure practices and institutions, and how these can be best supported to provide tenure security that supports poor people livelihoods strategies. One such project partner is AWARD, working in the village of Craigieburn.

1.2.3. Craigieburn Village within the Sand River Catchment

Craigieburn village, home to some 1500 people, lies in the Sand River Catchment in the north-eastern region of South Africa, (Figure 1).  The SRC is a relatively small area of 2000 km2 and home to some 383,000 people (Pollard et al. 1998). The main land-uses in the SRC include commercial forestry in the upper catchment, rural residential areas combined with subsistence agriculture, some limited irrigated agriculture in the central region, and conservation (mainly exclusive high-income tourism) in the eastern region. With the exception of the wetter, western mountainous region, the catchment is semi-arid with an average rainfall of 600 mm, and is regarded as vulnerable in terms of water security. The average rainfall for the upper catchment is 1084 mm. However people experience long periods without rain, either due to the cyclical nature of drought where dry years may occur consecutively for up to three years, or through an extended dry season (longer than 6 months). Rainfall is strongly seasonal, falling between October and March. The average mean annual summer temperatures range between 26 – 31o C, and rarely drop below 10o C in winter. The Sand River rises at an altitude of some 1800 m but descends rapidly to an altitude of 500 m in the lowlands – known in South Africa as the lowveld. 

Wetlands occur in the upper reaches of the catchment, in the area that contributes significantly to water production for the entire catchment. Poor forestry practices have resulted in environmental degradation, evident in the reduction in runoff, loss of soil and invasion of riparian zones and wetlands by alien plants.  Many of the wetlands occur within the densely populated communal lands of the SRC, and are used for harvesting and cropping. A recent survey of the wetlands of the Sand River indicated that they are far more extensive than previously recognised (some 1200 ha) (Pollard et al 2005). The under-estimation of their size was due to the conversion of a substantial area of the wetlands to subsistence agriculture and hence their full extent was not immediately apparent. Initial work with wetland users indicated that the function and integrity of these wetlands were being progressively eroded. The Craigieburn wetland is a headwater wetland of about 140 ha that receives the bulk of its water from runoff and groundwater in the rainy season, and via groundwater input in the dry season. 

Figure 1 Sand River Catchment wetlands location (from Pollard et al 2005)
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The communal areas of the SRC area are comprised of the former Bantustans of Gazankulu and Lebowa, and are known today as Bushbuckridge. The people of Craigieburn talk a dialect of Sotho, called Mapulane, and identify themselves as being part of the Pulane people. According to the Mapulane Heritage Council, when they were driven from their homeland near Waterval Boven one group of the Pulane came to the area  where they defeated the chiefs here and incorporated their people, and fought and defeated the Swazi’s in a well-known battle in 1864. The Land Act 1913 led to increased population pressure on this land as it developed into a labour reserve for the mines. In the late 1930s pressure on land further increased as a result of the aforestation of the slopes of the mountains. In the 1950s the Native Affairs Department initiated a change of land use by demarcating smaller residential and agricultural plots, such that most households were left with about one third of what they used to have. In 1960 an agricultural “betterment scheme” resulted in further changes as people in the village of Craigieburn were moved again to demarcated stands and their fields were plotted. Locally people talk of “being chased from the mountains” by the above developments.

Over the years, livelihoods for the catchment residents became increasingly vulnerable under grand apartheid planning. Households in the area derive their livelihoods from a range of sources: agriculture, livestock, natural resources (both rangeland and water-based), formal income (wages, remittances), small-scale economic activities (the so-called ‘informal’ sector), and pensions and grants. A number of studies have examined contributions of natural resources to peoples’ livelihoods in Bushbuckridge. The contribution of woodland resources were examined by Shackleton and Shackleton (2000). Dovie and others examined the contributions of wood (Dovie 2001; Dovie et al. 2002), livestock (Dovie et al. 2006) and small holder crop production (Dovie et al. 2003), as well as providing an overview of the monetary contribution of each (Dovie I. 2005). It must be noted that much subsistence farming goes unreported and hence is undervalued. Shackleton et al (2000) argue that more holistic valuations of land-based livelihoods on communal land lead to finding surprising high contributions from natural resources. They go on to assert that this is not contradictory of deep levels of poverty in these areas, but does allow us to better appreciate the importance of “natural capital” as a source of livelihood and safety net. 

In Craigieburn, wetlands are used principally for cultivation, but also for reeds and cattle grazing in winter. It is estimated that wetlands contribute to the livelihoods of some 65 % of Craigieburn’s households, and that the products from the wetlands constitute 40% of the food grown in Craigieburn (Pollard et al 2005).  Farming is undertaken mainly by women between 35 and 70 years of age, the majority of whom manage single-headed households. Some 63% of the Craigieburn wetland farmers are considered to be amongst the poorest in the community. Two thirds of the farmers have starting farming in wetlands in the past 10 - 15 years, citing hunger as the key driver. Craigieburn wetlands offer an important safety net, particularly for the poor.  

The Craigieburn wetland farmers who approached AWARD for support in addressing wetland degradation cited desiccation, erosion and reduced fertility as key concerns. The baseline research AWARD carried out (Pollard et al 2005) established the relationship between these factors and demonstrated that indeed wetland integrity was being severely compromised by both within-wetland practices, as well as by land-use practices in the surrounding micro-catchment. In summary, an intimate relationship exists between land-use practices, infiltration and runoff of water, erosion, and between erosion and a reduction in the water table. Landscape desiccation reflects a change in these relationships as described below. 

A series of interlinked factors lie behind this. Some of these are related to the inherent biophysical characteristics of the area (sandy soils) whilst others reflect current land-use practices. For example, farmers are drawn to the wetlands because of moist conditions but then subsequently drain them through canals and raised beds, citing water-logging as a problem. It is, however, instructive to appreciate land-cover/land-use changes that have occurred. This information was calculated from aerial photographs by Pollard et al. (2005) .The micro-catchment area of the wetlands under consideration is approximately 140 ha. The effects of forcefully moving people into the area under apartheid are highly visible between 1965 and 1974 when the residential areas increased dramatically – by 1000% over nine years – and veld areas decreased. Wetlands are estimated to have decreased by 50% from 23 ha in extent to about 13 ha as suggested by the vegetation/ soil data comparison.

The AWARD research concluded that there are severe governance weaknesses in relation to wetlands and natural resource management (Pollard &du Toit 2005, Pollard et al 2005, Pollard et al 2008, Cousins et al 2007).  Moreover there is increasing commercial exploitation of communal land and resources: particularly harvesting of wood and medicinal plants for urban use (Shackleton et al 2000) and the mining of sand and clay. Sand mines are frequently illegal, mobile operations that result from deals with a local authority figure (Pollard et al 2005). In 2005 a 100 million brick per annum clay mining and brick manufacturing plant was initiated on the perimeter of Craigieburn Village, as a local economic development opportunity. BBR Clay Bricks (Pty) Ltd is a private investment with governmental backing of funds, substantial loans from the Development Bank of South Africa, and political support from local to national levels. The factory will eventually cover some 30 hectares of land. The factory represents a commercial venture into natural resources use with significant impacts on the inhabitants and resources of Craigieburn. While pleased with the local employment opportunities, local people became unhappy about levels of dust and its effects, the degrading manner in which graves were removed, low wages and irregular employment, the sedimentation of the local dam, and health and safety of workers. Investigation by the research team in 2007/8 made it clear that the brick factory was not legally compliant to environmental requirements, nor had it fulfilled its obligations regarding community beneficiation. This enterprise became a significant expression of weaknesses in governance at multiple levels, and thus became an important arena for investigation and action, as shall be discussed in more detail below.

The following systems diagram provides a broad overview of the linkages between wetland health and livelihoods, and the underlying drivers of change. This understanding informed the research reported on herein.

Figure 2: Overview of linkages
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CHAPTER TWO: METHODOLOGY – CONCEPTS, APPROACHES & METHODS

2.1 Conceptual frameworks

A number of interlinked concepts guided our work, including discourses on governance, property, common-property tenure, natural resources management, systems thinking, complexity and adaptive management.
2.1.2 Governance

Definitions of governance vary widely depending on the context, and literature on governance often avoids giving a definition. Governance can be applied to countries and sovereignty, financial markets, transboundary resources, property, or social relations. Pollard & Cousins (2008) look at literature on Southern Africa in their review of community based governance of freshwater resources, and assert that there is little that is articulated or documented with regards to community-based governance of water resources, or of wetlands. They also note that the terms management and governance are sometimes used interchangeably, and that governance is also sometimes confused with government. Peters (2000) describes governance as including management functions and going beyond them. She notes that governance is not located at one particular level, but will often reside at a number of interacting levels, and that it includes the idea of power and of authority, which management does not, as it focuses more on practical functioning. Stoker (2002) offers a framework from a sociological view to understand the changing processes of governing. This framework recognises the interdependence of public, private and voluntary sectors in developing countries. Stoker describes governance as the interaction of multiple (self-governing) actors, and processes, and as being about exercising power to manage affairs, or creating conditions for ordered rule and collective action. 

The definitions set out by Pollard and Cousins (2008) are useful to clarify meaning, and are as follows:

· Governance is a socio-political process to manage affairs; it thus describes the relationships 
between people, and the rules and norms that are set up to guide these interactions. It may 
include collaboration. 

· Management refers to the implementation of actions aimed at achieving a particular agenda. Management is not the same as governance although the same body could be involved.

· Government is a body that has the power to make, and the authority to enforce rules and laws within various groups (civil, religious, academic).
A key issue is that power dynamics are intrinsic to governance. Scoones (1998) emphasises the importance of understanding power dynamics. Peters (2000) asserts that it is also important to recognise that power and authority in institutions of governance are not secured and static, but are struggled over – and this political dimension adds a dynamic level that it is important to recognise. In addition to this, values or beliefs add a dimension of the meaning people bring to principles, rules, or the basis for claims and negotiation, and this will depend upon their social, cultural and class position.  Pollard & Cousins (2008) suggests that the term ‘legitimacy’ places power at centre stage, recognizing that it can be based in both control of material resources, and in the ability to shape legitimacy through social norms and interactions. 

As pointed out by various authors, the nature of the resource informs its governance (Murphree 1991; Meinzen-Dick and Nkonya 2005; Pollard et al 2008), and wetlands are an interesting intersection of water and land. Thus policy and practice in plural legal systems regarding both water and land pertain. This requires working and drawing linkages across some of the boundaries between disciplines, policies, departments and practitioners. 

2.1.3 Property rights and relationships

Underlying the discourse on governance and natural resources are the issues of property rights and relationships. How property (in this case natural resources and land) is theorised is fundamental to how governance is understood. Bromley (1992) asserts that a property right is a claim to a benefit stream that some higher body – usually the state – will agree to protect through the assignment of duty to others. Meinzen-Dick and Nkoya (2005) offer a more appropriate and embracing definition of property than a western notion of property as fixed assets, asserting that that property includes the “rights and obligations of individuals or groups to use the resource base; a bundle of entitlements defining owner’s rights, duties, and responsibilities for the use of the resource” or “a claim to a benefit (or income) stream”.  

Von Benda Beckman et al (2006) propose that study of property is aided by going beyond the commonly used categories (of private, state, communal, open access), as this reduces complexity. The three major elements of the system they consider are its social units, property objects and rights and responsibilities. The system is further unpacked by looking at how these elements are conceptualized as bundles of rights, at three “layers”: cultural ideals and ideologies, legal and institutional relationships; and daily social relationships between people (in relation to property). Notably they make the point that it is not that there is a gap between these layers of a property system that is important; and that it is their mutual interdependence, without privileging one layer over the other, that should be analysed, if we are to reach an understanding of a property system. Similarly Peters (2000) emphasizes the complexity of land and resource management in Africa, pointing out that there are layers of institutional and rights systems, and that overlapping and competing modes of authority and of administration are common. Peters also emphasizes the importance of meaning, and of the historical, political, cultural and social context, when we are seeking to understand why people, and structures, do as they do. 

2.1.4 Resource and land tenure

Resource tenure refers to the ways - including unwritten, so-called “informal”, practices - through which people gain access to natural resources. Lavigne-Deville (2004) defines tenure regulation as “ a set of practical decisions regarding rights” including elements of governance (power and capacity to define rules), management (organisation of rule implementation), and operation (concrete implementation through adjudication, citations, surveys, contracts). Resource tenure regimes are generally complex and overlapping where, for example, one resource (a field) can be accessed by different people in different ways at different times of the year. Again, resource tenure can be considered as bundles of rights.  What constitutes these “bundles” is interpreted differently depending mainly on the resource at hand. Cousins and Claassens (2004) working in the land reform sector in South Africa, talk of the right to occupy, use, bequeath, transact, mortgage, exclude and accrue benefits from land. Murphree (1991), focusing in the field of community-based natural resource management, notes the importance of sanctioned user rights; the right to decide, to determine the extent and mode of use and to benefit from exploitation. Schlager and Ostrom (1992) talk of the right to access, withdrawal, management, exclusion, and alienation and conceptualise these in terms of ‘levels’. Meinzen-Dick and Nkonya (2005), suggest three broad use categories:

· Use rights of access and withdrawal; 

· Decision-making rights to regulate and control use and users, including the rights to exclude others, manage the resource, or alienate it by transferring it to others, and to appropriate;

· Usufruct rights, or the right to earn an income from a resource.

Land tenure arrangements and resource tenure are intimately linked, being different “sticks in the bundle”. Tenure arrangements and land management can be seen as a set of arrangements that structure the ways in which land and land-related resources can be acquired, used, transferred and managed. Land tenure arrangements not only describe relationships between people and land, but also the relationships between people in relation to land. Land remains important in the identity of individuals, families and communities, and inheritance is key in the continuity of groups. Land, water and natural resources can have important spiritual meanings to people. Additionally, land remains a source of political power. Land tenure is thus firmly tied into a range of other social relationships including kinship ties, marriage, relations of political authority, and other (property) relationships. The LEAP framework for analysis (Cousins et al 2007 a) sets out the issues to consider when assessing common property institutions and their performance, when tenure security is the focus. This framework seeks to provide a map through the maze of complexity, while not oversimplifying realities in the field. 
Tenure arrangements comprise a set of connected rights and also processes:

· Rights and duties to property, and benefits flowing from property

· Procedures, rules and systems for managing these property rights and duties

· Authority in relation to these rights, duties and procedures

· Social and institutional practices governing rights, duties, processes and procedures

Fairness, and constitutional principles of non-discrimination, can only be ensured if people subject to authority can appeal decisions that affect them; i.e. if they have effective recourse. 

2.1.5 Systems thinking and complexity theory

Systems thinking and its corollary, complexity theory, has arisen in part as a critique of linear, single-system approaches to natural resources management, with increasing calls for integration in the last decade. Dissatisfaction with conventional approaches stemmed from the view that despite decades of management, sustainability remained an elusive goal (Gunderson et al. 1995). The essence of the critique was that such management was failing to deal with the challenges posed by complex and rapidly changing systems ( Holling 2001). A paradigm shift in linking ecological to social and economic systems has taken place, with the Resilience Alliance (http://www.resalliance.org) developing a framework which is being increasingly used as a basis (currently mainly conceptual) for understanding that social, economic and biophysical ‘systems’ have mutually influencing inter-linkages. This approach has developed  the notion of a ‘socio-ecological system’ (sensu Berkes and Folke 1998) which includes the idea of a generalised adaptive cycle, which is understood to be intrinsically scaled and nested. ‘Resilience thinking’ holds three key concepts. Firstly, social systems are inextricably linked with ecological systems within which they are embedded; thus, we exist within socio-ecological systems. Secondly, these socio-ecological systems are complex adaptive systems. This means that they do not behave in a linear, predictable fashion. Moreover, because systems are linked, changes in one ‘sub-system’ will cause changes in other sub-systems. (Pollard & du Toit 2008 ). Complexity theory proposes that socio-ecological systems derive their essential properties and existence from their relationships (Capra 2007).

If accepted, complexity has the power to fundamentally change the way in which we approach  management. Particularly compelling is the argument that if systems are not entirely predictable, the only tenable management approach is that of ‘learning-by-doing’ or adaptive management (see Biggs and Rogers 2003). Diaw (2009) notes complexity theory offers explanations of resilience and change in systems, and points out the similarities of system dynamics of social and ecological systems.  He goes on to argue that the human capacity to “look forward” gives social systems the option to make wise and adaptive choices, and to be flexible and make institutional realignments while retaining core attributes of a social order. In complex systems, learning becomes critical in moving systems towards more sustainable states (see Von Glaserfeld 1989, for example). 
2.2 Research Approach and Methods

The overall orientation was one of action-research allowing for collaborative reflection and action. The team drew on the experience and orientations and methods of both partners, AWARD and LEAP, and the conceptual frameworks above reflect this combination. The team assumed that a working understanding of key linkages in very complex systems is necessary, and collaboratively developed a system diagram to highlight major socio-political biophysical, institutional and economic drivers (Pollard & du Toit 2008). LEAP’s methodology (see www.leap.org.za) draws on its own and a wider experience (Cousins & Hornby 2002; Bruce 2004; Cousins et al, 2005) in emphasising the importance of understanding land tenure and resource management arrangements before seeking to change, adapt or improve them. This underpinned the research and action design in Craigieburn. LEAP’s experience of plural legal systems and the disconnects in paradigms (Cousins & Hornby 2002, Cousins et al 2005) informed the research design fundamentally. The framework developed by Pollard & Cousins (2007) was the other source that informed research design and analysis. 

While using the research framework used by LEAP partners in different contexts to enable comparison of tenure arrangements, the primary focus in Craigieburn was governance of land and natural resources, and if and how it can be strengthened. In seeking to understand the existing tenure and land management system, the team sought to firstly describe it, and then to assess it, in terms of the implications for improving governance. This entailed considering the nature of the resource, the rights and obligations in relation to these resources, and the processes and procedures through which rights and obligations are invoked and materialized; and the structures and authority systems which oversee or implement procedures and processes. The LEAP framework asked that each case look at three versions of ‘how things work’:

· the local ideal ‘model’; 

· the ‘official version’ – meaning according to government officials and professionals 

· and the actual practices including the variations and innovations; 

including the interactions between these three, and the outcomes of this for authority, power, and access to citizenship benefits. 

In-depth interviews using semi-structured interviews were held with 19 farmers. The selection of those interviewed took cognisance of which part of the wetland they farmed in, how long they have been farming, and to which (locally defined) wealth category they belonged. Subsequently meetings, group discussions  and workshops were held with wetland and livestock farmers, the youth, the home-based care-givers, traditional healers, the Community Development Forum and traditional leaders. These discussions served the purposes of checking the validity of findings, of holding discussion on the issues emerging, and of pursing further particular areas that the research was throwing up as questions to be answered.

The results were analysed from a number of perspectives with change being one central theme and interactions being another: (a) past and present practices (b) customary versus statutory systems; (c) the roles of multiple actors and (d) a comparison of the idealised versus the actual quotidian practices.  This was undertaken in relation to the tenure arrangements of the three main land uses that emerged. An additional analysis examined the characteristics of wise and effective governance (see Pollard et al 2009).

Parallel to this the team sought to better understand the “messy” policy and bureaucratic context – recognising that policies lie across a number of departments, and that this is a dynamic and evolving context. The assumption was that within it were constraints but possibly also opportunities, if the terrain could be understood both in theory (of what policy says) and in practice (of how departments and officials are actually operating). In order to understand and to engage with the broader context, interviews were conducted with a range of national, provincial and local government officials and local leaders. Here the purpose was both to build relationships and to assess their understanding of natural resource management, wetlands, and proposed changes regarding communal tenure. Equally important was understanding the new policy instruments and how the implementation was playing out. Drawing on an earlier review (Pollard and Toit 2005), the work focused on the new laws relating to communal tenure reform, as well as on environmental policy and procedure (Sinclair 2008). 
The developmental objectives and adaptive approach meant it was crucial to be responsive to what we were finding.  Two unanticipated initiatives came to the fore as we worked in the village, neither directly related to the wetlands, but both impinging on present and future governance of land and natural resources, including wetlands. The first was a claim for restitution of land from which people were dispossessed under apartheid - which includes land adjacent to Craigieburn– so that current and future wetland and surrounding land use and management will probably be changing. The uncertainties and conflicts and complications in both the local and the bureaucratic processes led us to put this aside for the time being. The other issue, however, became an important focus of investigation. The clay mine and brick factory on the border of the village increasingly raised local peoples concern and then ire, as its poor environmental and social practices impinged negatively on the villagers’ resources and lives – including wetlands and wetland users. It also raised key governance issues – being on commonage and falling under the management of several departments, and expressing poor and probably corrupt processes. The lack of due process, of local beneficiation, of accountability and of recourse via any of the structures, along with a high degree of political support and attention, makes this relevant to larger issues of exploitation of the commons (see e.g. the Commercial Pressures on Land www.landcoalition.org). It also raised the issues of natural resource use, exploitation and governance with a range of relevant people in a context of high stakes – so with the potential to gain attention. This became a strategic reason to pursue the brick factory in relation to governance as well as wetlands. This engagement could be of a constructive nature, for learning; or of a destructive nature, of conflict and repression. Thus the brick factory became a “hot” issue, that proved to be important as a catalyst of learning and of action. 

As the research progressed, the team drew on tools from adaptive management to analyse what was emerging and to plan actions forward.  We used participatory and visual methods to investigate, communicate, and for reflection and learning, in learning and action cycles with team and with community members. The findings from the village engagement together with the policy analysis were discussed at a series of meetings with farmers and local leadership; and with the broader community. These were directed at agreeing on priorities, and at seeking solutions. A range of materials and processes were designed for engagement with the Craigieburn residents and other partners. An important collective endeavour between the team and the community was the development of a framework and principles for understanding governance. The team worked increasingly in partnership with the farmers in writing reports of workshops and meetings, and in translation of material into suitable terminology. 

In the final phase of working with farmers to take up their problems for support from their leadership and the community, the team used the methodology of the Forum Theatre (Boal, 1979). The farmers developed plays to express their priority problems, and in this way took the issues up with their membership and their leadership and. In another round they further developed these, deepening their expression of the problems, and then performed them as Forum Theatre productions, to an audience they invited that included the community, their leadership and government officials.

The team also took opportunities of communicating the research outcomes to departmental staff, wetland practitioners, and to others concerned with CBNRM, utilising the learning materials to emphasize not only the specific research outcomes but the value of the conceptual approaches and heuristics the project developed. 

CHAPTER THREE: REVIEW OF THE POLICY CONTEXT

3.1 Introduction and purpose

An important objective of the project was to understand the evolving policies within the fields of land tenure, land and natural resources management, and how they are being received by key local stakeholders. 

Understanding the policy context involves knowing what law and policy actually says, what this implies for implementation, and how it is being, or is likely to be, implemented. There is a difference between the “ideal” and actual practice, and there is an interaction between them. The reasons for this can be various – political agenda and will, resources, capacity, perception and understanding, prioritisation.  Our approach was to undertake some policy analysis at the start of the project and then to continue to monitor evolving policy and its implementation. It was also to hold discussions with officials, leadership, civil society and community members on their understanding of the policies. The interviews and discussions would also serve to build relationships for working with relevant and interested people throughout the project. 

This review presents an analysis of legislative in relation to natural resource governance and tenure security in communal areas of South Africa. Firstly, we shall seek clarity on the institutional functions for natural resources management (NRM) specifically within communal lands. A component of this is to attempts to answer the question: where does the authority for land administration and management and NRM derived from? Secondly the review seeks to clarify the rights and responsibilities (if any) of the proposed institutions for communal areas with regard to land and land resources. In order to see to what extent these derive from two new pieces of legislation that pertain to communal area, there is considerable attention given to the Traditional Leadership & Governance Framework Amendment Act (41 of 2003; TLGFA) and the Communal Land Rights Act (11 of 2004; CLRA).
3.2 Background, Rationale and Approach

The extensive range of institutions that govern land and natural resources – from international law to local rules – are rarely uniquely present. Rather a range of overlapping, and evolving rules gives rise to a nuanced and context-specific governance regimes. In the communal lands of South Africa, land and natural resources are governed by a set of western-style statutes as well as local-level rules and practices (collectively referred to as customary rules in this report). Indeed, one often looks to the formal statutes for answers on management, and then comes the realization that in communal lands, what happens in reality is quite different. As we argue, we cannot ignore these local rules for in many cases not only are they the de facto governance system but, in the absence of state capacity, they are the only system. 

Overlaid on this legal ‘pluralism’ is a state and society that is in transition. This means that policies and statutes, together with associated planning instruments, are changing. Included in this changing landscape is a land reform programme which brings with it changes to governance and management. Added to this are attitudinal shifts in the communities whose livelihoods depend directly on natural resources. This complex and dynamic societal and institutional landscape makes understanding where authority for land and resource management might lie (both in theory and in practice) difficult to fathom. Nonetheless, no review would be complete without at least a description of this landscape. This is because it is these very statutes that are meant to provide an enabling framework for action, but the question is: do they? In this regard, we asked the following question from the review: do the policies and statutes provide the enabling environment from which can be derived meaningful, appropriate and sustainable land and natural resource governance in communal areas? 

In undertaking this review meetings were held with a range of national, provincial and local government officials and local leaders, with the purpose of building relationships and to assess their understanding of and attitude to natural resource management, wetlands, changes proposed regarding communal tenure and authority, and where they saw their responsibilities lying. 

In workshops during 2008 and 2009 with community members and local leaders on the research findings and on planning on issues arising, the team gave inputs on some of the key policies, in the context of people having rights and responsibilities and power and authority coming from different sources – both customary and democratic law, practice and structures. This was very new to people, and there was a lot of interest and call for more information. 
3.3. The changing face of land and natural resource management in communal areas: From apartheid through to present
Most of the following account emerges from work done in the Bushbuckridge area, where Craigieburn is located (Shackleton et al. 1995; Pollard et al. 1998; Pollard & du Toit 2005). 

Under apartheid, land was demarcated, allocated and verified through a mix of customary and bureaucratic practices, in which agricultural officers, Tribal Authorities and magistrates all played a role. The tenure for homesteads, and sometimes fields, was run officially as a permit system, evidenced through the Permission to Occupy Proclamation 188 of 1969 in which people received  a PTO certificate. Likewise, the protection and use of natural resources in the communal lands was effected largely through the chiefs, often with strong support from government officials, such as the department of agriculture extension staff. Certain species such as marula were protected under a blanket prohibition. For other species, harvesting was controlled through a permit system. Transgressions, monitored through a system of the Induna (headman) backed up by “tribal police’, were dealt with through fines. Since revenue went directly to the tribal authority which had limited funds, there was a very real interest in apprehending transgressors. 

As with most natural resources in the communal lands, the protection and use of wetlands was largely effected through chiefs and indunas. Some grey areas did exist however in terms of subsistence agriculture, since theoretically it was illegal to farms in wetlands (Conservation of Agricultural Resources Act, 1983). The situation with regard to the harvesting of reeds is somewhat clearer in that the chief would declare the season open (normally toward the end of April). Only then would harvest commence, lest transgressions bring wind and drought (the role of spiritual sanctions is interesting and not well understood). 

With the political changes in the late 1980s  the power and authority of  Traditional Authorities (TAs) was challenged. This has been blamed, in part, for the natural resource governance weakness that now exists in many rural communal areas (see for example Shackleton et al. 1995; Kepe 1997; Cousins and Claassens 2004; Pollard et al. 2005). For example, villagers in the Bushbuckridge Municipality complain entrepreneurs from as far afield as Gauteng are harvesting neighbouring woodlands with impunity, often by force. For them, there is seemingly little recourse. In the wetlands people are now noting that ‘outsiders’ (i.e. people from other villages not directly adjacent to a wetland) are not only disregarding seasonal regulations around harvesting but show no regard for what is regarded as a ‘local’ resource. Clearly this situation raises a range of questions:
· What, if any, security of tenure over common-property resources exists?

· Whose responsibility is it to set norms and standards and regulations of rights of access? This applies to both local-level rules, and the issue of what if any legislative support exists for this?

Understanding varies between officials but all agree that the situation in communal lands is unclear. In most areas licensing and enforcement are not occurring. When questioned why, departmental officials noted that with the incorporation of homelands into South Africa a number of procedures had not been carried forward and adequate practices still needed to be developed for communal land. They also remarked that ‘communal lands are a grey area and with the eroding of traditional authority powers there are some serious problems for law enforcement’.
3.4 Land and natural resource management law and policy
Many documents examining legislation in South Africa in the last decade indicate the need to understand the different statutes and their implications for land and for natural resources and their sustainability. No single piece of legislation governs natural resources management. Thus an exhaustive study on land tenure and the environment by DLA/DANCED (2001), details a host of relevant laws.  Both the Mpumalanga (2001) and Limpopo (2001) Provincial Environmental Management Plans tabulate important statutes for environmental planning. Lizamore (2000) lists aspects of the legislation that are relevant to wetlands and Winstanley (2000) integrates various laws around the theme of wetland rehabilitation. Thorough reviews of the implications of the new CLRA for rural livelihoods and common-property regimes are provided by various authors (Cousins & Hornby, 2002; Cousins & Claasens, 2004) and most recently in a book which collates the expert evidence for the arguments behind the Constitutional Court challenge to the CLRA (Claasens &Cousins 2008).

Given the availability of relevant literature, the aim is not to provide an exhaustive narrative on legislation but rather to summarise the purpose of these key statutes (Table 1). More importantly for our purposes are the new statutes regarding roles and responsibilities within communal lands. 
3.4.1The Constitution

South Africa’s Constitution (Act 108, 1996) provides the overarching legislative framework for land and also for environmental rights. Specifically, it places obligations on the state to enforce and guarantee these rights. Obligations for environmental rights (Chapter 2 Section 24) state that everyone has the right to an environment that is not harmful to their health or wellbeing; to protection for the benefit or present and future generations through reasonable legislative and other measures”, and responsibility is placed on all three levels of government. Since the Constitution operates both vertically and horizontally, landowners are therefore obliged to ensure that their activities do not infringe on the rights of others. In such cases, individuals or organizations may compel government or actors involved to enforce them. The environment is an area of concurrent national and provincial competence and therefore both may make and administer laws affecting natural resources. 

Tenure reform in South Africa’s communal areas is a constitutional imperative. In Chapter 2 Section 25 (6) of the Bill of Rights in the 1996 Constitution states that ‘[a] person or community whose tenure of land is legally insecure as a result of past racially discriminatory laws or practices is entitled, to the extent provided by an Act of Parliament, either to tenure which is legally secure or to comparable redress.’ Section 25 (9) states that Parliament must enact this legislation. 

The Constitution is underpinned by a number of principles that have important bearing on the governance and management of land and natural resources. Various legislative instruments that govern resources management are derived from these principles; which are equity, the right to a healthy environment, a commitment to land reform, the right to water and food, the right to access to information and the right to turn to the courts regarding infringements of rights. 
3.4.2 Overarching and sector specific legislation

Some confusion arises from the fact that activities that impact on the environment (such as roads, mining, changing land-use, water abstraction) are controlled by both overarching and key provisions of South African policy and law as well as sector-specific legislation. The overarching and key provisions are dealt with in Table 1. This indicates that there is certainly is sufficient legislation from which the authority to protect and manage the environment can be derived. 

In particular, the National Environmental Management Act (NEMA, 1998), together with the new Environmental Impact Regulations (2006) imposes duties on (a) owners, or (b) people in control or (c) people who have rights to use the land, so that responsibility for lawful land use and management is not linked to ownership. Problems around the enforcement of environmental law (which is reportedly even weaker in the ex-homelands than elsewhere) has as much to do with the lack of departmental capacity as with any shortcoming in the local institutions. There is every indication that in these areas this situation will remain thus for a long time to come. 

Table 1: Summary of environmental protection legislation that is relevant to land reform

From Pollard & du Toit (2005); McClean (2007)
	Act
	Purpose

	National Environmental Management Act NEMA (107 of 1998)
	Seeks to provide for cooperative environmental governance by establishing principles for decision-making on matters affecting the environment, institutions that will promote cooperative governance and procedures for coordinating environmental functions exercised by organs of state. It further seeks to provide for certain aspects of the administration and enforcement of other environmental management laws.

	Environmental Conservation Act ECA (73 of 1989)
	The ECA seeks to provide for the effective protection and controlled utilization of the environment. A powerful instrument is that of environmental impact assessment or EIA (note amendment in 2006).

	NEMA: Biodiversity Act (10 of 2004)
	The statute recognises the State’s obligation to manage, conserve and sustain biodiversity and its components and genetic resources.

	NEMA: Protected Areas Act (57 of 2003)
	The Protected Areas Act creates a national system of protected areas in order to protect and conserve ecologically viable areas representative of biodiversity in the country. It further seeks to achieve cooperative environmental governance and to promote sustainable and equitable utilisation and community participation.

	Conservation of Agricultural Resources Act (CARA- 43 of 83)
	CARA seeks to provide for the conservation of natural agricultural resources by maintaining the production potential of land, combating and preventing erosion and weakening or destruction of water resources, protecting vegetation and combating weeds and invader plant species.

	National Water Act (36 of 1998)
	The statute’s overall purpose is to ensure that South Africa’s water resources are protected, used and managed in ways which take into account a number of factors, including inter-generational equity, equitable access, redressing the results of past racial and gender discrimination, promoting sustainable and beneficial use, facilitating social and economic development, and provided for water quality and environmental protection.

	Marine Living Resources Act (18 of 1998)
	To provide for the conservation of the marine ecosystem, the long-term sustainable and equitable utilisation of marine living resources and orderly, fair and equitable access to exploitation, utilisation and protection of certain marine resources.

	National Forests Act (84 of 1998)
	The National Forests Act seeks to promote the sustainable management and development of forests for the benefit of all, to restructure forestry in State forests, to protect certain forests and trees, to promote community forestry and greater participation in all aspects of forestry activities, and to “promote the sustainable use of forests for environmental, economic, educational, recreational, cultural, health and spiritual purposes”.

	National Veld and Forest Fire Act (101 of 1998)
	The purpose of the National Veld and Forest Fire Act is to prevent and combat veld, forest and mountain fires, and establishes a variety of institutions, methods and practices for achieving this purpose.

	Mineral and Petroleum Resources Development Act (28 of 2002)
	The MPRDA has a number of diverse objects, including: promoting equitable access to mineral and petroleum resources; promoting economic growth and resource development; providing for security of tenure; giving effect to the “environmental right” contained in South Africa’s constitution.


3.4.3 Institutions: Their powers and responsibilities

The development and implementation of policy and legislation is a complex process with a wide spectrum of institutions and organs of state involved. We provide an overview of the structures that relate to land and NRM practices at a local level.

A. National government
National government is the highest authority in respect of policy generation, regulation of implementation and co-ordination of activities within the provinces. Chapter 3 of the Constitution sets out the responsibilities of national government. Parliament has two components: the National Assembly and the National Council of Provinces (NCOP). These two components meet regularly to ensure that national and provincial functions are coordinated. 

B. Provincial government 

According to the Constitution, provinces may have legislative and executive powers that they share with national government. A number of departments are designated provincial competencies, including agriculture, conservation and traditional affairs.

C. Local government: Municipalities

Local government is now ‘wall to wall, so the entire country is covered by local governments, who are now seen as important agents of delivery. Boundaries of jurisdiction do not match with those of TAs, and there is frequently tension between TA areas of jurisdiction and the new democratic demarcations. 

D. Traditional Authorities

Traditional leadership is operative mainly in land held under communal tenure, although their ‘subjects” living on private or state farms or in peri-urban areas are also bound to some extent by customary law. There is some controversy over how this is understood, with colonial and current governments considering TAs to consist of a Chief and his indunas who administer customary laws, supported by a traditional court of elders. Critics argue that this focus on the chieftancy and emphasis on an overly “rule-bound” interpretation does not adequately acknowledge the layered and nested character of customary law, which operates through layers including village, neighbourhood, clan and family institutions (Claasens and Cousins 2009).  With the incorporation of the former-homelands into South Africa, the role of traditional leadership has been contested but politically it has gained ground over the past 16 years (see Oomen 2005). Chapter 12 of the Constitution recognizes the “institution, status and role of traditional leadership, according to customary law”, but this recognition is subject to the Constitution. Section 81 of the Local Government: Municipal Structures Act (Act 117 of 1998) was amended during 2000, providing enhanced representation of traditional leaders in municipal councils. 

E. Statutory and non-statutory bodies 

Law frequently requires the establishment of specially designated bodies to carry out defined functions. The bodies, which may be statutory or non-statutory, have an important harmonizing function as they are frequently multi sectoral and represent a range of stakeholders and interest groups. Examples include:

· Catchment Management Agencies, Catchment Management Committees and Fora and Water User associations: management of water resources

· Integrated Development Planning (IDP) fora: Integrated planning for local government

· Community Development Fora (CDF): facilitate community participation in development

· Ward Committees: community participation in local government

· Communal Property Associations (CPA): statutory institutions associated with representing communities and their communally held assets on communal land.

· Land Administration Committees (LAC): (in new law, not yet implemented) make decisions regarding land administration on communal lands on behalf of communities

Government bodies with a regulatory role regarding clay mining and brick manufacture operation on communal land in Mpumalanga Province

This section is summarised from a more in-depth analysis (Sinclair 1998). 

Government bodies with some regulatory scope include (but are not limited to):

· the National Department of Water Affairs and Environment (DWAE);

· initially the Department of Minerals and Energy (DME);

· the Mpumalanga Department of Agriculture and Land Affairs (DALA); and

· the National Department of Agriculture (DoA).

A full analysis of the jurisdictions, corresponding responsibilities and failures to act by DWAE and DME was not undertaken, but rather what mechanisms were available, specifically to DoA and DALA, to monitor and enforce compliance with the laws and regulations under their corresponding jurisdictions. 

The DoA is tasked with monitoring and enforcing compliance with the Conservation of Agricultural Resources Act, 1983 (CARA). The responsibilities relevant to a project such as the BBR Clay Bricks include ensuring that the project does not interfere with the production potential of land by monitoring and enforcing compliance with CARA. The executive officer may issue a Directive to a land user, and to refuse or fail to comply with a Directive is an offence with penalties including fines and imprisonment.  

The Mpumalanga DALA designate officials as Environmental Management Inspectors (EMIs), and in August 2008 there were ten EMIs, with more apparently pending. The function of an EMI is to monitor and enforce compliance with the law for which he or she has been designated. In order to carry out this function, EMIs have been accorded a range of statutory powers, including inspection, investigation, enforcement and administrative powers. Under both ECA and NEMA certain “listed” activities require authorization, and once obtained, these authorizations list conditions that must be complied with. Under ECA, the authorization is the Record of Decision (RoD). Under NEMA, this authorization is referred to as an Environmental Authorization. The responsibilities of EMIs relevant to a project such as the BBR CB include the following:

a.) Ensuring that the proper authorizations are in place: 

b.) Ensuring that the conditions of authorizations are not violated

c.) Ensuring compliance with the environmental duty of care

In addition to several powers of investigation and inspection for monitoring compliance, several tools are available to enforce environmental laws. Many of the mechanisms can be combined or used sequentially. The process could include issuing a Compliance Notice, or an initial warning, in the form of a Pre-Directive with an opportunity for the person to make representations before a Directive is issued to cease activity or take necessary steps to eliminate, reduce or prevent the damage, danger or detrimental effect. If the damage is not rehabilitated, the Minister, competent authority, local authority or government institution can take steps to rehabilitate and recover the costs from the perpetrator. Interdicts are a remedy can theoretically be used to put a stop to harmful activity, allowing proactive intervention and prevention. However, the test to be met is a stringent one, making them more difficult to obtain in practice. Criminal prosecutions can be used in the case of  some violations,  however, it is  policy that administrative remedies should be used first and criminal prosecutions should be a last resort.

The role of Local Government and Traditional Authorities in NRM

A recent study in Bushbuckridge (Pollard & du Toit 2005) examined the perception that some Local Government councilors had that it was their role to regulate natural resources in their ward. Legally this is not the case, and under the new legislation neither local government nor the Traditional Authorities (TAs), are directly responsible for NRM as their primary function. The function of traditional leadership is customary law, and is otherwise largely facilitatory in nature. This is in itself a grey area through the use of the words ‘promote’, ‘assist’, ‘support’, ‘recommend’. None of these actually confer authority. Under the new CLRA (2004) however, a traditional council can be established as a Land Administration Committee in which case they have - by implication - a role in NRM (see following section). Taking this one step further, the final point under ‘functions’ - performing the functions conferred by customary law, customs and statutory – may also be interpreted to mean regulating natural resources but this is vague. 

Both structures are supposed to play an important and integral part of ensuring that the constitutional and statutory mandates to a healthy environment and sustainable livelihoods (present and future) are met. It is clear then that co-operative governance is essential with a range of planning and strategic instruments acting as the integrator of co-operative efforts (such as the Integrated Development Plans with the Spatial Development Frameworks, Land Use Management Systems, Environmental Management Plans, Water Services Plans and so on).

Although local government does not have powers of authority, they interface with NRM as a mediator and representative of the community, as does the TA, which may more easily represent concerns to the government departmental offices or the police. Currently, what is far less clear is the formal role of the TA in terms of granting permission to use natural resources. 
3.4.4 Recent changes: Legislative changes pertaining to governance of communal lands 

After 1994 government policy had to confront the problem of the second class status of black land rights in law, which provides few protections from arbitrary decisions by those with authority over land, be they government officials or traditional leaders.  Lack of clarity on land rights constrains infrastructure and service provision in rural areas, and contributes to tensions between local government bodies and traditional authorities over the allocation of land for development projects. Tenure reform has therefore aimed to secure land tenure rights in ways that will promote economic development and enhance the livelihoods of rights-holders.

In 2003 and 2004 two national laws - designed to go hand in hand – were enacted: the Traditional Leadership and Governance Framework Amendment Act (41 of 2003) (TLGFA); and the Communal Land Rights Act (11 of 2004) (CLRA). These two acts are intended to impact on how rural people living in communal areas hold land rights and how those rights are administered. By extension this should result in better management of the natural resources, including wetlands, reeds, trees, grasses and soil. However, the evolution of these policies has been controversial. Communal tenure reform law was first drafted in 1999 as a Land Rights Bill after 4 years of research and drafting, but was stopped in its tracks with a change in political leadership after the 2000 national elections. Starting again with a new approach in 2002, the Communal Land Rights Bill was hotly contested throughout its many drafts. Perhaps most controversially, last minute changes were made to provide increased powers to TAs, but providing for Traditional Councils (set up under the TGLFA) to become Land Administration Committees. Thus they would represent communities “as owners of communal land” and have the power to allocate and register “new order” rights in communal land. 

What the new Acts seek to do

The following table (Table 2) provides a summary of the objectives of each act.

Table 2 Main purposes of the two key acts that pertain to communal lands in South Africa
	Communal Land Rights Act (11 of 2004)

	Some key purposes of this law are: 

· to provide for legal security of tenure by transferring communal land to communities; 

· democratic administration of communal land; and 

· co-operative performance of municipal functions on communal land. 

The Act provides that the Minister of Land Affairs may vest title of such land in “communities”, who will own the land as “juristic persons” governed by registered community rules. The Act applies to state land in the ex-homeland provinces, and all land reform land. 

	Traditional Leadership and Governance Framework Amendment Act (41 of 2003) 

	A key purpose is to set out a national framework for traditional leadership in a democratic South Africa. It provides for recognition of “traditional communities” and “traditional councils”, while also setting in motion processes that integrate these into the emerging, aspiring, modern democracy of South Africa. The TLGFA requires that these traditional institutions conform to the principles of democracy and gender equality. It seeks to clarify community boundaries and traditional leadership boundaries of jurisdiction, which sets the basis for creating institutional clarity in relation to the authority and role of traditional leadership (and for transferring land to them under the CLRA.) 


Summary of CLRA

The CLRA applies to state land in the former ‘homelands’ as well as land acquired by a community through processes of land reform. The Minister of Land Affairs can transfer title of such land from the state to ‘communities’, who will own the land as juristic personalities, and be governed by community rules that must be registered with the Department of Land Affairs before juristic personality is recognized. Communities must establish Land Administration Committees (LACs), which must then allocate land rights, maintain registers and records of rights and transactions, assist in dispute resolution, liaise with local government bodies in relation to planning and development, and other land administration functions. Where they exist, traditional councils established under the TLGFA will exercise the powers and functions of such committees
.
‘Community’ is defined as ‘a group of people whose rights to land are derived from shared rules determining access to land held in common by such group’. Apparently, apart from land reform groups,  the total number of existing traditional authorities (892) is what will define a ‘community’ (Legal Resources Centre, 2005),. Senior officials have stated that they view the population of areas under the jurisdiction of TAs as such ‘communities’
, and this interpretation is consistent with the provision that traditional councils established under the TLGFA will become land administration committees.

The CLRA enables the registration of communities as juristic personalities so that they can become legal land owners. The CLRA envisages converting the existing ‘old order’ rights (such as Permission to Occupy Certificates
) to “new order rights” and register them, in the name of a ‘community or person’. The Act envisages that title will be transferred to the community as a whole, whilst new order rights, (which are not equivalent to title, but would be registered in the Deeds Registry) will be vested in ‘persons’. It specifically states that if old order rights are in a man’s name, but are in use shared by spouses, the new order right will be registered in the names of all spouses, whatever the form of marriage is. 
Before any registration or transfer of land or rights, the Minister institutes a land rights enquiry to find out which communities and individuals already use and have rights over which land, and what kind of rights these are. This is when the common-property regime would be identified. The Minister then determines the location and extent of land to be transferred, and to whom it is transferred. It may all be transferred to the community or some may be subdivided and transferred to persons and some to the state. The Minister also determines when old order rights should be cancelled, and the holder awarded comparable redress. 

Once the Minister has made a determination, the minister must:

· transfer the ownership of the land to the community;
· have a communal general plan prepared and approved;
· have this plan registered and have a communal land register opened;
· transfer the new order rights, via a Deed of Communal Land Right, to the person or persons entitled to them.

New order rights are registered in the name of the community or person/s entitled to the land in terms of CLRA and the community rules. Any new allocations of rights that take place after the opening of the register must be registered. 

All communities whose land is registered under CLRA must have a set of community rules, which set out the administration and land use by the community as land owner. This is when the common-property regime would be registered. The rules can deal with almost any issue such as the powers of the Land Administration Committee, how this committee is chosen, how land is used and whether land can be sold or not. These rules are binding on the community, and are registered by the Director-General. 

Before land is transferred to a community a LAC must be established. The LAC will represent the community and can act as the owner of the land as long as they act according to the community rules. This is where authority for natural resource management would sit. The LAC is responsible for establishing and maintaining the register and records of land rights and transactions. Also, they are responsible for safeguarding the interests of the people in their land, and for liaison with the municipality and departments regarding services and planning and development of the land. 

In section 22 the composition is said to be determined by community rules as well as needing to meet a number of prescriptions, including that the members of the LAC must be elected in the prescribed manner and must not be persons holding any traditional leadership positions, but this is subject to section 21 (2). This was a very controversial aspect of the Act, changed in its final version, seemingly to meet the demands of traditional authorities that they retain functions of land administration. 

The Minister will also appoint a Land Rights Board, probably one in each province, to advise her and to monitor implementation of the CLRA. 

The Interim Protection of Informal Land Rights Act of 1996 is amended so that it no longer requires annual renewal, and its protective provisions thus apply to holders of communal land rights should they elect not to have land transferred to them as envisaged by the CLRA, or until such transfer takes place.

Summary of the TGLFA

A key purpose of the TLGFA is to set out a national framework for traditional leadership in a post-apartheid, democratic South Africa. It provides for recognition of “traditional communities” and “traditional councils”, while also setting in motion processes that integrate these into the emerging, aspiring, modern democracy of South Africa.  The TLGFA requires that these traditional institutions conform to the principles of democracy and gender equality. It seeks to clarify community boundaries and traditional leadership boundaries of jurisdiction, which sets the basis for creating institutional clarity in relation to the authority and role of traditional leadership (and for transferring land to them under the CLRA.) 

The Act itself does not provide traditional leaders with much statutory power.  Instead, through its transitional mechanisms, it entrenches existing traditional structure and boundaries as the ‘officially recognised’ traditional structures and boundaries of the future.  The reform component lies in the new composition requirements. The requirements are that 40% of the members of a traditional council must be elected and 30% must be women. The women need not be elected -  they may be appointed by “the senior traditional leader”.  Furthermore the 30% quota for women may be decreased where insufficient women are ‘available’.

A number of functions are spelled out for traditional councils. To generalize they are given specific functions of administering affairs relating to tradition and custom, and a range of functions to support, facilitate, promote, participate and recommend activities that are the sphere of municipalities or government departments. To identify those that could relate to natural resource management:

· Support municipality to identify community needs

· Facilitate involvement of community in IDP development and amendment

· Recommend interventions to government to promote development and service delivery

· Participate in development of policy and legislation at local level

· Participate in developing development programmes of municipalities and provincial and national government

· Promoting the ideals of cooperative governance, integrated development planning and sustainable development

· Promoting indigenous knowledge systems for sustainable development and disaster management

· Alerting municipality to hazards and disasters

· Performing functions conferred by customary law and customs (that are consistent with the Constitution)

It is noted that a traditional council may enter into a service delivery agreement with the municipality.  In the Provincial Acts, these functions are largely reiterated, with a few additions, none of which relate to natural resources management.

Apart from functions that relate to customary law and customs, a range arenas are identified in which roles and functions may (my emphasis) be identified for traditional councils or traditional leaders.  National or provincial government would need to provide for these roles through legislation “or other measures”  (perhaps this includes service delivery agreements).  The arenas identified that relate to NRM are:

· the management of natural resources

· land administration (note: this is what the CLRA does)
· agriculture

· economic development

· environment

· disaster management

Where an organ of state wishes to allocate a role of traditional councils or leaders, there are a number of steps to get concurrence from:

· the Minister concerned, 

· Member of the Executive Council responsible for traditional affairs) 

and to carry our consultations with:

· Relevant structures of traditional leadership
· South African Local Government Association

In addition this must be consistent with the Constitution, take customary law into account, see that resources are allocated for performing the functions, and monitoring must be put in place.
3.4.5 Concerns arising from the policy review
There are a number of concerns that analysis of existing and new law and policy gives rise to, and some key aspects are highlighted here, with the emphasis on our concern for governance of land and natural resources.

While the CLRA purports to legally recognise and formalise the African traditional system of communally held land within the framework provided by the Constitution (DLA 2004), critics argue that the Act is unconstitutional. The Legal Resources Centre (an NGO) mounted a legal challenge to the CLRA on behalf of four communities with the backing of a number of eminent academics on this basis. At the core of the debates are competing views on the meaning of customary rights to land in rural South Africa and associated powers of decision-making. Love (xii in Claasens & Cousins 2008) argues that the Act will ‘entrench the autocratic version of ‘traditional’ customary law that dominated the colonial and apartheid era”. Claasens (2008) argues that the CLRA, together with the TLGFA, centralises power at the level of traditional councils and makes no provision for localised decision-making and control over land - at the level of the family, the user group, the village and the clan. Claassens asserts that the laws entrench apartheid-era distortions by undermining the interactions between multi-layered levels of authority (which mediates power). Claassens reports that the contesting communities complain that by confirming disputed tribal authority boundaries this expresses the false assumption that these boundaries enclose discrete, homogenous ‘tribes’. Another key complaint is that the Act will reinforce the patriarchal power relations that contribute to the problems women face when trying to access land and being evicted from their homes at the end of their marriages.
The CLRA theoretically cannot be implemented until Traditional Councils (TCs) are in place, thus CLRA’s implementation is predicated on the successful execution of the TLGFA; i.e. that the new Councils really do undergo a transformation. Politically and practically this is questionable, as the traditional leadership lobby has increasingly gained power since 1994 (Oomen gives a detailed account of this her book on the subject (Oomen 2005)) and are unlikely to give up power, even when not functioning effectively or accountability. 

Of practical concern is how ‘communities’ are defined and at what scale representation, participation and the derived community rules would be developed.  Given the nested nature of customary land tenure it is not obvious to practitioners and scholars what the scale of this should be. Senior government officials have stated that they viewe areas under the jurisdiction of Tribal Authorities, headed by chiefs, as such ‘communities’, and this matches the operation of the TGLFA. These areas typically have populations of between 10 000 and 20 000, comprising a great many wards and villages. This is a dauntingly large group from which to have meaningful participation. What would it mean for the village of Craigieburn, and the farmers of the wetlands? That they would have little possibility of meaningful engagement in the setting of ‘community rules”.

Another practical concern is that of capacity. While strengthening land administration through a system of registration of rights could perhaps be positive, if there is insufficient capacity and administrative support for registration to be accessible and simple, such registration will not be kept up to date. At best then the system would be meaningless; at worst it would create more ambiguity and weaken rights and tenure security. This has been seen in freehold areas where title is not kept updated. Here people lose rights through legal processes that do not reflect a local understanding of rights to land based on more customary principles (Kingwill 2007). Those most vulnerable in society are the ones most likely to lose rights – such as poorer people and women. Thus these laws seem to offer positive opportunities, however the more vulnerable will be unlikely to be protected or gain benefits in practice. 
These concerns are equally true for other laws. Despite, for example, the fact that NEMA imposes duties on owners, or people in control, or people who have rights to use the land
, problems around the enforcement of environmental law (which is even weaker in the ex-homelands than elsewhere) abound. This has as much to do with the lack of departmental capacity as with any shortcoming in the local institutions and there is every indication that in these areas this situation will remain for a long time to come. Moreover the intersection of NEMA with other law needs a more considered examination. A number of specific functions that relate directly to natural resources management fall under the ambit of other laws and authorities which would need to specifically delegate functions to the local level (to either Traditional Councils or Land Administration Committees or some other body) with respect to specific resources. Planning processes regarding land use and management require focus (see Pollard & du Toit 2005), and more clarity regarding land management roles, functions and authorities is needed. 

The implementation of the CLRA could perhaps provide the opportunity to clarify institutional functions. For example, the setting of community rules could provide people the chance to think through natural resources management, and the development of the communal general plan could provide a land use planning tool. However, this would require capacity in terms of numbers and skills that are unlikely to be available for the task. With fundamental issues of scale and nesting unresolved, and conflicts likely to be high, the possibility of success recedes further. Where there is an opportunity for intensive, highly skilled work this may be achieved, but on a wide scale this is not likely. The current approaches to implementing the TLGFA and the Provincial Acts show no commitment to a careful, community-centred or developmental process. A major concern therefore is that the task at hand through the CLRA is enormous – larger in scale than the current land reform, and realistically, capacity and resources will simply not be available for high quality processes. 

The scale of the tasks of the LAC will depend on the scale of the ‘communities’ that become owners of their land. The liaison with municipal and departmental bodies, the linking with development plans, the tasks of setting up and then maintaining land registers, let alone those of natural resource management, will take time and capacity. Purely voluntary bodies will not be able to manage this – and how they may be remunerated is not dealt with at all. Of course TAs do have some remuneration and some administrative staff – but these are extremely limited.

Finally, it is useful to note that until the requirements of CLRA are fulfilled, people’s existing land and natural resource tenure rights are protected through IPILRA. In many areas this vests some authority in the Tribal Authorities, who are supposed to consult with their communities before any such rights are alienated. 
3.5 Monitoring implementation 

The interactions with officials of various departments at national, provincial and local government levels were one aspect of understanding and monitoring implementation, and these soon made it very clear most officials knew nothing of  laws unless they were directly involved with them, and even then understanding was frequently limited. There was little interest from officials or traditional leaders in engaging with the project on governance of natural resources. Both departments involved in the CLRA and the TGLFA had a hostile or defensive attitude to NGOs and to research – due to the controversies associated with these policies. Interestingly it was quite different when we held discussions with officials regarding the clay mine and brick factory, for those tasked with environmental oversight were keen for engagement and they saw our work and research as potentially being able to provide them with support.  They were supportive of the projects attempts to get regulations enforced. 

Problems that arose with BBR Clay Bricks’ operation on the commons adjacent to Craigieburn led to the project investigating compliance with the law, undertaking a detailed analyses of environmental policy and procedure, and investigating what regulation was done and why (not) (Sinclair 2008), as pertains to this development. This analysis spells out the functions and authorities of departments and of the EMIs, and then examines the brick factory and what did and did not take place in terms of monitoring and enforcement. Sinclair notes that the case is “useful for illustrating that the main difficulties are not a result of problems with the procedures themselves but rather at the level of implementing these procedures”. A combination of factors led to, in effect, no regulation: long delays due to lack of intra- and inter departmental communication and cooperation, difficulties in exercising powers due to inadequate training and police and legal support in what can be intimidating confrontations, particular difficulties relating the mining sector as the relevant department does not cooperate, difficulties when departments are violators of the law, and aversion to feeling responsible for consequences such as local peoples job losses. The picture that emerges is that there is not a conducive bureaucratic and political environment for enforcement of NEMA, and this is possibly worst with regards to mining projects.
Coming to the TGLFA, Section 28 of this Act  deems existing tribal authorities to be traditional councils provided they comply with new composition requirements. The Act provided they must meet the requirements within a year. Very few managed to meet this deadline, which was extended by the provincial laws (many of which were enacted in 2005) providing an additional year.  However by 2008 many had not yet changed their composition, and the 2008 TLGFA amendment bill proposes an additional four years.  

The project does not have an detailed overview of how implementation of the TGLFA is proceeding across the country, as this was beyond our ambit. The implementation of the Mpumalanga Traditional Leadership and Governance Act started in 2008 (Craigieburn falls in Mpumalanga Province). Officials informed us that they wished to implement this “properly” – with communities well informed and with elections of the new, transformed Traditional Councils by secret ballot. Our observation of implementation was that both ordinary community members and local leadership had no understanding of the act and its intentions at all. One new member per village was elected, with no idea of what their role is, and who plays no active part in the Traditional Council as yet. In a related LEAP study in KwaZuluMatal in Msinga (Cousins &Hornby forthcoming) where elections  have established Traditional Councils (TC) there, the TA and TC identified the following confusions and questions they had about the  roles and powers of the Traditional Council-

· Some izinduna are members of the Traditional Council

· Some members of the Council are not izinduna
· Also some izinduna who are not in the Traditional Council but carry on their functions in their izigodi & in Tribal Court

· The ‘community’ still recognises izinduna as well as Nkosi, but some are not members of the Traditional Council

· This is causing confusion about who has authority over land issues

Throughout 2007 the DLA said it intended to start implementation of CLRA, despite the legal challenge that was underway. The detail of this challenge is fascinating, and can read in the book Land, Power & Custom edited by Claassens and Cousins (2008), as it gives a full account of the controversies surrounding the reform of communal land tenure. While DLA promulgated regulations and held some public “consultations” it did not in fact do so, for this was a time of political turmoil and change within the ruling party, which was indeed what had informed previous policy turn-around regarding tenure reform.  In October 2009 the High Court found certain sections of the CLRA to be unconstitutional, and referred the case to the Constitutional Court for judgement. In February 2010 the new Minister of Land and Rural Development (there was change in how departments are organised in 2009, along with the coming into power of the new faction within the ruling party) withdrew the Departmental defence of CLRA. In his he stated that “ it has become clear to us that the Act in its present form needs to be reviewed. The Act will either be repealed in toto or drastically amended. In our opinion it does not accurately reflect current government policy regarding communal land, and it is to be reviewed as part of an overall process to develop a new green paper …on the subject matter.” (Tongoane S vs Minister March 2010).

A large study was commissioned by the DLA in 2009 to see if an old act for upgrading tenure Upgrading of Land Tenure Rights Act (ULTRA) of 1991 could be used. The report is not yet public, but word is that it is suitable for townships but not for rural communal land. Thus we are back to the drawing board in terms of tenure reform in communal land.

3.6 
Conclusions
The project developed a good understanding of the policy and bureaucratic context, monitoring and assessing it, and broadening our view as the project proceeded. This has been documented and shared at a number of levels, capturing both what is known and what is dynamic and changing, and both the theory what is supposed to be in place and also the actual practice and how that expresses capacity, political will and bureaucratic dynamics. 

The brick factory and the engagement around that proved to be a rich source of understanding, and also provided very useful interactions with officials, most of whom were more engaged by this than they are by wetlands issues. 

The former arrangements for dealing with common-property resources, administered through the chief and his indunas have weakened, and new policy to bolster traditional institutions does not have much clear focus on NRM. Tenure reform and thus authority and responsibility regarding land tenure and administration remains unresolved, and thus local practices, be they legal or not, will continue to provide these functions in some way.  This supports action directed at strengthening the role of users in governance and management.

New law and policy has set in place a host of laws for environmental management, but the capacity and political will to implement these, which requires cooperation between departments and levels of government, is not apparent. This means that the reality is that work at the local level on arrangements for improving management take place in a context of weak and contested governance. The other implication and need is for serious attention to be given to addressing the factors that hinder the implementation of regulation. Some of this could be addressed by training, others by organisational strategising to over come hurdles. The larger issue of politics and power play out on a more clearly political stage.
The project team is in a good position to contribute to the space opening up for engagement on new communal tenure policy. Some key recommendations to policy would include: support the local systems that are working to document land rights, building on rather than completely replacing them. Thorough and well-designed communication campaigns using multiple media are crucial – using learning rather than “marketing” approaches. The importance of setting up regular and accessible places for people to go to take problems for recourse for any commercial activities, especially mines – an adjudicator with real power. Streamlining communication and improved moral, legal and police support to officials tasked with monitoring environmental and social protection.

CHAPTER FOUR: TENURE AND LAND ADMINISTRATION ARRANGEMENTS AND LAND AND NATURAL RESOURCE MANAGEMENT IN CRAIGIEBURN

4.1 Introduction and purpose

The major research component of this project was to explore the governance needs of the Craigieburn community through a collective understanding of the past and present tenure and land administration arrangements, and current and future needs for land and natural resource management, so as to develop appropriate future institutional arrangements. 

In order to understand the existing tenure and land management system, we sought firstly describe it and then to assess it in terms of the implications for governance. Tenure arrangements and land management can be seen as a set of arrangements which structure the ways in which land and land-related resources can be acquired, used, transferred and managed. Land tenure arrangements not only describe relationships between people and land, but also the relationships between people in relation to land and land based resources. Land tenure arrangements can be considered a complex system; and such systems are difficult to understand fully, for cause and effect cannot simply be ascribed, and are difficult to predict. 

Given that the objective included that of collective understanding, the team applied conceptual frameworks and tools to undertake the research, and then needed to find ways of setting out our analysis so that we could have conversations with local people, leadership and officials. This chapter sets out the initial findings of the team, which became the basis for interaction and action, which is then reported upon in the following chapter

4.2 Approach and methodology

The work at community level started with a series of evaluative meetings with farmers, to assess, learn and to plan for the future. Management and governance issues were identified, and the  field research was planned with farmers.  Seeing that the majority of the wetland farmers are women, more women than men were interviewed, with 21 farmers selected of the 90 that AWARD works with. Nineteen interviews were successfully carried out, and this was followed by a series of focus group meetings and key informant interviews.
In analysing the results we differentiated between the “normative ideal” of how things work and the reality of practice. We also looked at whether there were differences in views according to gender, wealth category and age. As an analytic tool the team constructed a systems diagram to reflect our understanding of the system as a whole – including the biophysical, social, economic and institutional factors. This assisted collective team analysis, and become a tool we worked with and refined further as we worked. Matrices for considering relationships between access to resources and authority were also useful analytic tools, and were used as a means to communicate key findings for reflecting with others on what was emerging. 
4.3 Findings:  Land tenure arrangements in Craigieburn village 

4.3.1 Overview

Land tenure arrangements in Craigieburn operate within a context of legal plurality, i.e. more than one system of ‘law’ operates. There is what we can call official law – law on the statutes and in common law, associated with the policies, programmes and procedures of structures of government. On the other hand, there is ‘customary law’, or ‘living law’, with its own structures and procedures. These function separately, but are not disconnected. 

Officially, under the Registration of Deeds (ROD) system, land in Craigieburn is State Land, so it is owned by the state, and lies under the jurisdiction variously of the National Department of Land Affairs, the Mpumalanga Provincial Department of Agriculture and Land Administration and the Sethlare Tribal Authority. This is typically land that CLRA would have sought to transfer to communities. Other departments have some administration duties towards this land. The Bushbuckridge Local Municipality is responsible to provide services such as water and electricity to the residents. 

Most families living here were forcefully removed by government to what is now Craigieburn  – some were moved three times before settling in their present homesteads. Thus few households have relationships to the land in this village that go back many generations. In talking about practices in the past, the reference point for even the oldest farmers is the allocation of plots and fields and natural resources management at the time they were removed in the 1960s and 1970s. 
Membership of the community of Craigieburn in and of itself affords rights to access and use land and natural resources. In Craigieburn households are the primary socio-economic units, and they are part of significant broader kinship networks, to which a range of land access and use rights are available, if they are accepted members of the community of Craigieburn, under the Sethlare Tribal Authority and Chieftainship. The term ‘owner’ is used by people in Craigieburn and on official documents in relation to land, and this usually relates to an individual person; this person’s name will appear on papers that relate to land rights and/or duties. However this does not imply ‘individual ownership’ in the more western sense of the term. The ‘owner’ has a set of recognised rights and responsibilities to organisational structures, and also to the family and its members, transgenerationally (meaning to previous as well as future generations), with limits placed on what can be done with the land without other family members’ agreement. Thus ‘Mahlakes place’ means not only the current Mahlake, but the Mahlakes as a past, present and future family. Different land parcels that the household claim as theirs may have different members regarded as ‘owners’, depending on the land use and how the specific land parcel was accessed. People who want to come and live in Craigieburn from another area need to bring a letter from the chief of the area they come from and present this to the Induna, who then gives a letter to that person giving permission to stay in Craigieburn and seek a residential site. 

Each household has a stand for residential purposes, most of these stands also have a cropping area and some fruit trees. Those that have fields, cultivate between 1 – 3 fields, often a mix of wetland and dryland fields. Many, but not all, fields are shared with others, who are most often household members, or those with kinship ties of some sort. All household members have access to the communal land and the resources on that land. 

There are three categories of land significant for understanding the land system in the village:

· land for house stands for residence;

· fields for production (be they wetland or dryland fields); and

· communal land and the natural resources on that land. 
These constitute three distinct sets of “sticks of the bundle” of household land rights. The distinction between the three main land uses is important for understanding how land is accessed, the strength and clarity of rights, where authority is exercised, and what form evidence of rights takes – be it verbal or documented. Wetlands comprise both fields and commonage, on each of which different “rules” apply.

4.3.2 Residential stands
Membership of the community gives people rights of access to a residential stand, and this is the land that has the primary place in the system, with strongest and clearest systems and documentation attached. Residential sites are allocated to the household head as the nominal “owner” whose name appears on papers. The “ normative ideal” (i.e. what most people tell us is how it works) is that the household head is the senior man of the household, his name is on papers, and he is responsible for the annual payments of levies and for decisions regarding activities on the land. In this, he will consult with his wife and other senior family members who have active interests in the land. When a male household head dies, his widow usually becomes the custodian and her name is changed as the responsible person by the TA on their papers, and she becomes the person leading the decision making concerning the stand. A family may choose to designate a person from the next generation as stand-holder, with the attendant responsibilities, rather than the widow. Inheritance is by custom to the last-born son.

When people were forcibly removed in the 1970s ‘from the mountains’ to what is now Craigieburn, there were stands demarcated by the Department of Agriculture, and people selected the one they wanted. They were then formally allocated that site by the Induna, the Chief and the Department of Agriculture, and given papers which had on them the name of the household head as ‘owner’. Subsequently numerous stands have been divided to make new stands. This may be an internal family arrangement, or at the request of a Craigieburn resident or an approved new-comer. Whoever is seeking a stand approaches the stand-holder to either allow some of the field attached directly to the stand to become a new stand, or for permission to take over a stand that is vacant. If the stand-holder agrees, the TA needs to give approval after checking that it is indeed unoccupied, and then a nominal fee is paid to the magistrate in Bushbuckridge. A secretary at the TA office explains: “You write a letter, the Induna writes a letter you pay R135 here, and you will be given a document. After that you will have to pay the R1 here to the magistrate in Bushbuckridge”. There is no payment made to the previous stand-holder, unless there is a house on it that is of value. 

The stand-holder is now responsible for paying annual levies to the TA and to the magistrate. Nowadays the levies to the TA are R45 per year, Officially this is the tribal levy, stationary and vehicle levy, although receipts refer to rental and/or grazing fees. Pensioners are exempt from paying these levies. The magistrate must be paid R1 annually, for a ‘rent site levy’. When asked for papers that indicate ownership, people bring out their receipts. Pensioners have their receipts stamped each year to show they are up-to-date, even though they are exempt from payment. 

Stand-holders may erect buildings, plant trees and crops, or run small business activities on their stands with permission, however substantial businesses need a special application. The exception to this is burials on family stands, for this permission is needed and a fee of R2,000 must be paid to the TA. There are community graveyards and officials wish people to use these now. 
There are numbers attached to most, but not all stands. There is a stand number on a pole in the corner of the plot, and there a different number painted onto the main house - the latter is from the last census. People use both numbers to refer to their stands. The TA does not have a list of all the stands in the area, since the Department of Agriculture – who played this role in the past – no longer does so.
In contrast to the “normative ideal” (from observation and further probing) the ‘owner’ in half the interviewed households is a woman – most are widows but some are single women with children. In every case the women use the family name she was born into, not a married surname. For example there are two sisters, each of whom has a stand, who use their mother’s family name. Their father was Malawian, so when this couple acquired land in the 1970s or 80s it went into the mother’s family name. Thus there is space for women to carry authority and responsibility, but this is within some cultural and family boundaries. 

Widows say they may choose to have their son or daughter as the stand-holder as this shifts responsibility for payment of levies to that person. Some elders keep themselves in this role, not wanting to be subjected to their child’s authority. The variation appears to depend upon particular relationships within the family, rather than any observable gender or social status. Decisions are made with consultation, depending on what the decision is; there is much assertion of the importance of ‘discussion’  to prevent and to resolve conflicts. 

Negotiation thus takes place within the parameters of who holds recognised responsibility, and the name on papers is an important aspect of this.  This person’s authority and autonomy is strongly asserted, although it is tempered with having responsibility for others, and there is an expectation that they will consult on key decisions. The papers, which indicate who the responsible person is, are receipts for tribal levies. A small levy (R5.00) is payable each year to the “tribal office” and names the person responsible (whom people then call “the owner”) on the receipt. These receipts, carefully kept and passed down, are used as proof of rights. The receipts have been issued each year, and always through the tribal office, although the name of the endorsing government authority has frequently changed, as has what the receipt is said to be for. This system of annual receipts for small amounts of money, fully rebated for pensioners in the past few years, is the one consistent, working function of land administration that meets the interests of families for documentation of a “right”, for traditional authorities for recognition of their authority to confirm land rights, and for a link between traditional authority (TA) and a government department. The resilience and adaptability of this system is a key reason for the role TAs are seen to have in land management more broadly, although they do so little in any other regard.

4.3.3 Fields – wetland and dryland

Dryland fields are on the slopes of the micro-catchment, while wetland fields are in or alongside the riverine zone. When people selected their residential stands they also selected fields, and these “approved fields” were all dryland fields. Wetland fields were not ever officially recognized, indeed they were and continue to illegal in the eyes of the Department of Agriculture. There were attempts to prevent cultivation there in the 1980s, although people returned once active policing was over. Fields that are within or partly within the wetlands provide important sources of food, both in terms of food variety and nutrition. They are also valued because they can produce food at times when dryland fields are not productive. Sizes of wetland fields vary enormously, from small plots of 10x 10 metres to larger ones of almost a hectare. 

The TA still articulates a formal process of approval for field allocation, although it is not followed in practice. According to the TA, opening a field  involves witnessing and approval by the Induna, an approved application letter to the Traditional Council, a payment of R300.00. the ward councillor, and Land Affairs in Mkuhle, who will then give a permit. According to the Induna, if people want to open just a small field, then they do not need to come to the Induna, since they are residents. Only if it’s a big field, they need to make an application to the Induna.  Respondents reported that the role of the TA in allocating fields has changed, and that in practice they no longer play any role in allocation or transfers. “Now we just look for ourselves and start working… Maybe it is modern or it is freedom. It is not good.”
Property rights of fields are more fluid than those of homesteads, are conferred on a different basis, and held to a significant degree more by women, linked to the role women play in producing food for the household. There are four ways that residents acquire fields in Craigieburn and this applies to dryland as well as to wetland fields, for there is no distinction made between such fields in terms of access and disposal. These four ways are:

· Inherited: originally opened, or allocated formally, now passed on within the family;

· Acquiring a field which is not in use any more/ abandoned; 

· Opening a new field on communal land; 

· Asking someone to use a portion of their field. 

Respondents have between 1 and 4 fields, usually a mix of dryland and wetland, and one person has often acquired different fields in different ways. The fields may be seen as:

· a family asset to which the current user has current rights of use; 

· an individual asset, controlled and used individually;

· an individual asset, of which a part is being shared with or lent to another; 

· as collective property that is shared with other family members, or with a friend. 

People share fields in order to have help with opening new fields, making and maintaining fences, as well as for personal security. When fields are shared, beds and sections are worked individually. In 12 cases, farmers (all women) are sharing a field with other women; 2 other women are working with their husbands on the fields, and in 1 case a woman is sharing a large field with a younger male relative. Thus 15 of the 19 respondents do not farm alone. 

Fields are sometimes abandoned.  People actively seek new fields can seek to take over abandoned fields or open new ones. The widely held view is that if someone really wants land and looks for it, they can find it. However, it is hard work to open a new field and fencing requires a lot of labour to build and maintain. Of the respondents 5 are actively seeking and finding new fields, 12 maintain what they have, and 2 have withdrawn from active farming in the past 3 years.

While a field may be considered a family field, most farmers assert confidently “it is my field”. Once someone has made a claim by opening and/or using a field, it is seen as the property of the user, unless it is clearly being loaned. It is proper to seek agreement from previous users if it is an existing or abandoned field, although this does not always happen. A claim from the family of the person who first opened the field can be considered even after many years, although few think that this is likely to happen, as there is a strong feeling of a declining interest in farming. To a large extent use of fields conveys rights, but there are limitations to and differences in these, which is linked to how the land use right was accessed. 

Farming is largely, but not exclusively, women’s work. In its work with farmers AWARD works with 96 people, of which 6 are men. Unlike with homestead plots, the clear majority of people whose fields are recognised as theirs are women. Apart from the few identified as ‘family fields’ where decision making is more shared, the user herself decides to rest her field, to abandon her field, to seek a new field, to share her field, or to give her field to someone else. However, there is some expectation that she will only give her field to someone outside the family if no family member wishes to use it. However someone who is ‘lent’ a piece of a field, does not have the right to give that piece away to someone else. In terms of inheritance, respondents consistently reported that fields would go to those who wanted to use them. Those in the family would receive first choice, but if they were not interested then others could take them over. If it is a family field, the family would need to be consulted as to who the field is given or lent to. Fields are never sold, although extensive wire fences may be. 

It is the user of the plot who makes the daily usage and management decisions about crops, cultivation methods, soil and water management and crop harvesting. Where plots are shared there may be discussion about plot management, but decisions are left to the individuals. The only restriction mentioned is that a certain crop, bambarra nuts, may not be planted before January, on the basis that this causes wind and drought. The tribal police (mapodisa) can, and reportedly do, destroy crops where this rule is broken. Besides this “no-one can tell me what to do on my field”. 
There is no documentation related to fields. People assert that “the community knows” and that neighbours can witness whose field it is, by observing who cultivates there, should that ever be necessary. “People do talk with each other about their boundaries. Neighbours know that this belongs to this person.” Erecting a fence makes a claim very clear. 
There are reported to be few conflicts over fields. The examples given, when pushed, were of fields taken without permission, of boundary disputes, and one of a person needing access to her field through another one’s field after she lost her access path due to erosion. Frequently repeated was the assertion that if there are any problems “people must discuss it” to find a resolution, and only if this did not work then people could approach the Induna or the CDF for help to resolve the problem. More frequently the problem of cattle breaking into fields and damaging crops was raised. Today the onus lies with the landowner and not the cattle-owner to solve the problem through fencing, whereas previously such damages could be claimed through fines. The Induna still asserts that when cattle are destroying crops the owner of the cattle gets fined, while respondents reported “If it’s known whose cattle it is, then what is done depends on how much damage was caused. You can apologize, or pay something if the damage is a lot.” And “The neighbour can then take that money or not.”. There was an interesting current case of one farmer who diverted and dammed water in an attempt to water his own field adjoining the stream. This led to the eroding of a public path crossing the stream and subsequently the severe eroding of his own field as well as a couple of surrounding fields. A number of people complained to the farmer, then to the Induna, but his practices were not stopped as “he did not listen”. No sanction was ever imposed upon him. 
4.3.4 Communal land
Apart from the uses already described above, (and public use land such as the school, clinic and churches, and business stands, which we did not enquire about) residents use this land for the resources associated with it: reeds, clay, grass, bush and trees, wild food – fruit, tea, insects and animals - or as a place to undertake rituals of initiation and to graze animals on. While there are some rules around use, these do not involve allocation of resources.
All residents have access to and claims on communal lands and the resources on them, but there were some differences between respondents as to who this land “belongs to”. After talking about house plots and fields, the answer to “and the rest, whose place is that?” elicited various answers. Some of these answers changed during discussion about this land, when it got more specific. The majority said that it is under the Induna and Chief, since they make decisions about it. “The soil belongs to the chief, he also controls it, and the local people are free to use the land.” Other answers can be seen to come from different ways of viewing the question. 

· Chief and /or Induna – 9 

· Nobody – 5 

· The community – 3 

· Government – 3 

· Ancestral land – 2

· God – 2 

There was little consistency is describing who has rights of use. Half of the respondents said these rights are for the community of Craigieburn only. Three people said that “outsiders” could come and collect with permission from the chief, while another three said that “outsiders” are free to come and share these resources. One person suggested that all those who fall under the Sethlare Chief have rights of use, and the Induna agreed with this view.

There are some rules regarding use of natural resources on communal land consistently reported; no cutting of live trees, no burning of grass, no hunting of wild animals, and harvesting reeds at the correct season only (after Easter). The early harvesting of reeds is said to cause winds and drought, and that this is why the prohibition exists. The Induna further said that early cutting of reeds leads to their dying back. Prohibitions on cutting of trees and burning grass are understood to relate to caring for natural resources. Everyone knows these rules, but our respondents articulated some ambivalence about their value. Most respondents said that some or many people do not obey the rules, with some specifically saying that they themselves do not. Not cutting trees is in conflict with people’s need for firewood and fencing that they do not pay for. There used to be an official opening of the reed-harvesting season, but this no longer takes place. Enforcement lies in the hands of the Induna, his mapodisa, and the community themselves. Half of the respondents mentioned that enforcement and penalties are weak. 

The annual levies paid to the TA include an item called  “grazing fees”, and this implies a payment for use of communal land. While most said they do not know what the levies are used for, one person thought that the money is used by the chief for his own private purposes.
The brick factory raised a host of new issues and problems, and there was no agreed way for local people to respond to these. At the time of interviewing it was not clear what had actually taken place regarding permission, community beneficiation undertakings, or violations of approvals or of rights in the case of the establishment and operation of the brick factory. However, there were a number of grievances: graves removed, houses removed or damaged, health damage to workers and those living and schooling nearby, low wages and poor employment conditions, however at the time of our interviews these were quite muted (later this changed). All respondents accepted that the Chief could and should give permission for such a commercial use, and that the brick factory was a positive development “bringing jobs for our young people”. There was an assumption that the chief would have been paid an amount for permitting the brick factory on that land, some saw it as a sale of land, in the same light that the land they were moved from, that went to forestry, was “sold”. While many talked of problems arising from the brick factory, at that early stage few felt more consultation should have taken place, or more benefit to local people ensured. The benefits of the brick factory were seen to be shared between the owner, the chief, and the workers, although people mentioned that the salaries were very low, that jobs were not secure and that the work was not good for people’s health. 

Officially, legislation requires that various environmental and social requirements should be met prior to such a development being legally established. These requirements include authorizations from various Departments, the issuing of rights and licences and the completion of various reports and plans. AWARD initiated an investigation after witnessing a shocking process of exhumation, as a bulldozer dug bones from graves which were then bundled into a cloth, while people looked on unhappily. It quickly emerged that enterprise was proceeding without due authorisations on a number of fronts. Local peoples’ attitude of acceptance explains in part how this could take place. This did change as problems increased, and that is reported upon in the next chapter. 

4.4 Findings: Authority in the local system of land and natural resource governance
4.4.1 Overview on authorities
In this section the focus is on the local level authorities that are evident on matters related to land and natural resources management and governance. The overlaps and linkages between structures is of interest here. Some of the main bodies are given more description below.
The Sethlare Traditional Authority
The Sethlare Traditional Authority (TA) consisted of Chief Chiloane, and 16 Traditional Councillors. The TA employs three secretaries, two cleaners, a messenger, a driver and three policemen (mapodisa). There are no regular salaries for these positions; they receive some small and irregular payment from the tribal levies, but “only if some money comes in”. “We wanted to give account of the monies collected from the people, but we are afraid to tell the communities what we use the money for” (i.e. for their own ‘salaries’). In 2008 there were elections took place enabling the TA to become a Traditional Council.

Bushbuckridge Local Municipality (BBR LM) 

The municipality is responsible for planning, for land use approvals and for the delivery of infrastructural services. Craigieburn falls into Ward 16, for which there is a municipal councillor, appointed by the political party in power, the ANC. Ward Councillor has been tightly tied into promoting the brick factory and issued threats towards people raising questions about it. Each Ward has a Ward Committee to represent villages, and this is made up of CDF members. There is a CDF in each village. 

The Community Development Forum (CDF)

The Craigieburn Civic Association was established in 1990 as an ANC-linked structure. In 1996 the civic association collapsed. It started again in 2000, as the CDF, now linked to municipal structures. It remains a party politically aligned body. Most of those who were part of the CDF were given jobs in the brick factory, at which point the CDF chair appointed new members. The 

Community Policing Forum (CPF) 

The CPF is said to work closely with the Induna on issues of veld-fires and managing indigenous resources such as cutting down trees. The CPF is in reality the chairperson. He explains that he has a role to help resolve conflicts, as conflict leads to fighting and to fight is a criminal offence. He is a member of the political party with small and shrinking membership, the Pan African Congress, and is one of the few local leaders willing to be critical of the municipality, the municipal councillor and the CDF.

Government Departments
The main departments with regulatory scope relating to our issues of concern are the Provincial Department of  Agriculture, and Land Administration (DALA), Department of Water Affairs & Environment (DWAE), Dpt of Mineral Resources (DMR), and the Department of Land and Rural Development (DLRD).  Note that names of departments have changed as they were restructured and reconstituted in 2009.

4.4.2 Access and authority matrix

One useful way to analyse governance is to consider how authority intersects with rights. Distinguishing between access and control can help to identify how levels of control differ for different land uses. The following matrix sets out some of the key relationships between land access and authority. We describe actual practices as well as the normative (the ‘ideal’) view how things are supposed to happen. 
· The axis of rights describes people’s access to land for a variety of purposes. It describes which people have access to what kinds of property.

· The axis of authority describes who makes the decisions. 
Table 3 Matrix illustrating land access and authority relationships

	
	
	AUTHORITY

	
	
	Household head
	Family
	Traditional

Authority
	Municipality
	Magistrate
	Gvt depts

	RIGHTS 
	
	
	
	
	
	

	Residential stand

Adult community members can seek homestead stands 

Family members can claim rights to reside on the family stand
	Senior male, widow or single women. Make decisions, in consultation with wider family. 
	Adjudicate disputes 
	Give rights to reside. Approve new stands Charge levies & provide documents that serve as evidence of rights. 
	Responsible for services. Approve creating new residential sites, burial sites. 
	Small levies for “ stands and grazing” to be paid–most people do not pay now
	Dpt of Agriculture used demarcate stands. Approves new residential site areas.

	Dryland field
Dryland were field allocated with stands on removals. Now residents inherit, borrow or open new fields where they see opportunity


	Decides who to lend or transfer fields to – in consultation with family members
	Adjudicate disputes regarding transfers
	Claims to allocate, but does not in practice.  Adjudicates disputes when called to. Can impose fines
	
	Used to, and said to need to approve allocation of new fields – in practice  this does not happen.
	Dpt of Agriculture used to demarcate fields. 



	Wetland field
Inherit family fields opened previously, borrow, or open new fields. These were considered “illegal” in the past, so were never incorporated into formalized processes 
	Decide on who to lend or transfer fields to - those who work them have a large say in this – usually women
	Adjudicate disputes regarding transfers
	Can adjudicate disputes if called to
	
	
	Dpt of Agric tried, but did not succeed, to prevent cultivation in wetlands. Legally they can, in practice the cannot.



	Communal land
Community members can harvest natural resources found here and graze animals. There is no strict or agreed definition of who can be excluded. 

Adult residents should be consulted over major land use / ownership changes 
	Participate in decisions about the granting of usufruct rights– the majority should agree before these are granted. This did not happen with the brick factory
	
	Chief & council set rules, adjudicate disputes. Induna to monitor and enforce, mediate & pass upwards what he can’t manage. 

Approve major changes, in consultation. This did not take place with regards to the brick factory
	Plan for land use and approve major changes. 

planning processes not followed for  the brick factory: it was ‘fast tracked” as a “political” project
	
	Various Departments to approve changes in land & natural resource use,- & to monitor with regard to compliance to laws. 

Monitoring and enforcement absent or not followed through re brick factory.


Rights, tenure and administration vary across the different land uses, as does the combination of authorities at different levels, and this is an important consideration in understanding and working with governance. While they are different, they are also nested and interlinked. While there are weaknesses, there are parts of the system working to functionally secure tenure. 

While rights with regard to their residential plots and fields may be legally weak, functionally people have strong and autonomous rights – more subject to family authority than external actors. The TA’s role in relation to residential and cultivated lands is largely that of administrative affirmation of the family’s decisions.

Although many people still talk of the household head as the senior male, numerous households are headed by women, and so that women do carry this responsibility, and, in some cases, the authority. The degree of assertion of male gender power regarding land and resources seems to be variable across households, and some say this is changing towards women having increasing authority. 

There is a system in place to keep documentation regarding residential stands current that is functional, if not officially legal or fully sanctioned. Although people do not have PTOs, the annual receipts do provide documentary evidence that are acknowledged locally and that would stand in a rights enquiry. The underfinanced TA administration is managing some level of operation, including the collection of the local levies which provides an important service of documentation – and this provides an administrative framework despite a lack of support and having weaknesses in functioning and accountability. 

Tenure of fields is more fluid, but there is a high level of confidence in the family and neighbours and thus local knowledge to affirm rights to fields. Again this seems functional, although the mediation function of the TA is weaker than it used to be – thus there is not a vacuum here but a weakening due to multiple factors. The loss of governmental support after 1994, together with challenges to legitimacy during the resistance years of the 1980s, ineffective individuals, and the lack of respect for authority that people see as going with the “freedom” of democracy.

On communal land governance is weak on every front. While the TA claims, and is recognized as having, responsibility and authority for a range of roles regarding communal land and resources management, this is not evident. The exploitation by commercial interests, as seen in the clay mine and brick factory, is without precedence locally, so it was a new experience for villagers and leaders. It does exemplify the weakness in common peoples’ understanding of their rights to benefits from communal land, lack of understanding of procedures to protect people and the environment, and the absence of avenues for seeking recourse once problems began to arise. 

While active roles by government departments and the magistrate are described – both formally and informally - it is also clear that these are no longer played in any significant way. Some of the procedures describe remnants from apartheid era years, and this is an expression of the long drawn-out transition in land administration of communal areas, leading to inconsistent, often illogical and sometimes illegal practices. New roles of oversight, planning, monitoring and support that are derived from revised environmental laws are largely poorly understood, and there is no capacity or institutional will to implement in the communal areas (Sinclair 2008).
4.4.3 Natural resource governance matrix

A second matrix (Table 4) looks more specifically at natural resources management, unpacking the rights and responsibilities, and where authority for these lies. This takes plural systems into account and so is from the perspective of formal statute and local custom. It is indicated where these rights and responsibilities are taken up and are not, and where authority is exercised in regard to natural resources in Craigieburn.

Table 4 Summary analysis of role-players in natural resource governance in Craigieburn

BLUE – happening.  YELLOW = Should but limited. ORANGE – should happen but does not.
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TA= Traditional Authority; CDF =Community Development Forum; CPF = Community Policing Forum; NGO = Non-governmental organisation; DWAE= Department of Water Affairs & Environment; DALA= Department of Agriculture and Land Administration.

Rights and responsibilities reside with most actors, whilst authority is shared by the TA and the state. It is also clear that many governance functions - an estimated 60% of those identified - are not being undertaken.  It is notable which rights are taken up, and which are not. For example, community members do access resources, but not decision-making. When it comes to responsibilities, only the NGOs are carrying out their rather limited role at present. Government bodies do not monitor problems even when pressed to, and offer no recourse to investigate or check abuses. Although lack of capacity is cited as the reason, there is also a lack of political will. Authority is only expressed in a limited way with regards to administration, The local government councillor and the CDF, which is linked to him, are seen to be extensions of the ruling political party. They have had no involvement in NRM until financial stakes were raised through the development of the brick factory. Those in authority express little concern for natural resources and their sustainable use and livelihood role, but focus on their potential for commercial exploitation. 
An important aspect of understanding governance is to examine the regulatory aspect (monitoring, mediation and enforcement) since this is what wetland users regard as problematic. Although there are consistently articulated rules for resource use (e.g. no cutting of living trees) which have not changed, they are frequently flouted and are not as actively enforced as before. There are fewer mapodisa now, and the induna is an old, sick man. The historical practice of instituting fines has largely fallen away. Mediation is a critical aspect of regulation. Tensions do exist and many of the wetland users experience difficulties that they cannot solve, including conflicts between farmers themselves, and between farmers and cattle owners over rights of access and exclusion to wetland fields (for cattle). However, in attempting to address these, there is no consistent recourse; rather people follow options where they feel they will be assisted. Collective action as a tool for resolution is uncommon. Most people see the induna and the Chief as having the major role but nevertheless, some people take problems and disputes to the CDF, or to the Community Policing Forum (which is seen as closely aligned to the induna). There is an ambivalent attitude to this lack of enforcement, with some people asserting that the rules cannot be enforced because of peoples’ needs, and others that authority cannot be exerted because of “freedom” (meaning post-apartheid political freedom - post 1994).
4.5  Findings: The system as a whole: governance, wetlands and livelihoods linkages and interactions

Recognising that we are working in a complex system, the team developed a systems diagram, which was refined as we progressed, as a way to show linkages and interactions between the elements of our understanding that emerged from all the work in Craigieburn that took place through a range of projects. Whilst the focus of this work is the governance of wetlands, this cannot be understood in isolation from the institutional, social and biophysical systems within it are embedded. Figure 2 indicates the key drivers and linkages as currently understood by the team.  

Figure 3: Governance, wetlands and livelihoods system. 

This systems diagram summarises the key drivers and linkages in Craigieburn (modified from Pollard et al 2008). The diagram does not suggest that livelihood security is only influenced by one variable (natural resource management :NRM) - this is simply highlighted. EGS: ecosystem goods and services. CMA= Catchment Management Agency – the new structure to govern water resources, in part replacing the current government role.
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It is important to note that that legal pluralism is evident, so that both customary and statutory systems influence the governance of land tenure rights and administration, and these are closely tied to natural resources management (Pollard &Cousins 2007).  Values underlie each of these systems. They do not operate independently or in parallel, but with some interaction. There are other factors that also affect land access (high population, and external economic interests), and this in turn affects both the degree of natural resource use, and of land clearing. Land clearing then affects the riverine and wetland integrity, and so livelihood security, with three reinforcing loops evident. Notably, the influence of new statutes and policies is slow with lags clearly evident so that the reinforcing loops, characteristic of the past, still persist (see also Pollard et al 2008)

The systems diagram can be examined based on three important aspects that governance will be concerned with if is to support social equity and sustainable use of natural resources: 

· rights to access and benefit, and the basis of these 

· sustainable use 

· authority across levels and plural systems 

Currently rights come from different sources, customary on the hand and democratic/ legislative on the other - neither of which has been, nor are, static systems, for they change. As the analysis of new policy and its implementation highlights concerns that they will not lead to vulnerable peoples rights being clearer, better understood and better defended. This is an obvious area for action, at bureaucratic, local leadership and community levels.

With regard to sustainable use, the diagram sets out the negative re-inforcing loops that are leading to increasing degradation. Those with responsibility and authority need to have an understanding of this, and the impacts, if their various functions are to be played appropriately.

As we have seen, authority sits in a number of places.  While there are formal processes that are supposed to enable communication and cooperation across levels and sectors, in reality this does not take place without some extraordinary effort, intervention or catalyst. 

4.6 Conclusions

By the end of the main research phase of the project the team had a good working understanding of tenure and land management arrangements and how the current status of natural resource governance was linked to the history of its evolution. This understanding was being captured for work with local people, practitioners and more those with more academic interests. Current and future needs were well understood by those we have worked with most closely on this project – the team members, the farmers, a few local leaders, and some wetland practitioners.  

However this understanding was not shared by the higher level of traditional authorities or local government councillors or officials; not for lack of trying to engage with them, but because of power and structural issues such that we did not succeed in working with them for mutual learning. Unpromising though the TA structure was for natural resource management – the higher level expressing disinterest and at the higher level, and being largely ineffective at village level– the authority and legitimacy is carries clearly needed to be harnessed.  Most people of Craigieburn see the TA as having the major role in land natural resources functions, even though other structures are approached at times. 
As a project team we anticipated developing potential models for governance as a fairly formal exercise of articulating and assessing scenarios for governance with our key boundary partners, at community, local government and provincial levels. This would take place once we had the picture of the policy and local governance context; the future needs, and had facilitated the articulation of common principles and/or a vision. However in trying to facilitate visioning with community members we hit an unanticipated difficulty that they had with projecting a different and better future. As we were unable to work at this level with either traditional or democratic structures and leadership, nor with officials, in relation to wetlands and natural resources, we deemed it inappropriate to develop alternative models ourselves or just with farmers. Had we sought to, it could well have been seen to be a challenge to authority, or to play into existing power struggles.. Thus we entered the more ‘action” oriented phase of the project, seeing little alternative to working with the informal farmer structures and the existing local leadership, as the policy review indicated that no opportunities were being presented in the reality of practice by new policy and the institutions and processes they entail. Thus we began to work instead on problem solving, towards agreeing on principles and plans of action
CHAPTER FIVE:  FACILITATING STRENGTHENING LOCALLY BASED GOVERNANCE 
5.1 Objectives and broad approach

The action oriented objectives of the project envisaged facilitating the establishment of, or strengthening of, a locally based governance structure, and developing a governance plan for the wetlands.  To this was added, as explained above, engaging with the clay mine and brick factory in relation to governance in order to bring about change and learning, locally and more widely in the sector.

The team did not seek to actively initiate the establishment of a new structure for wetlands management. There are many committees in villages, most of which do not function, which do not have a source of authority other than that of a “project”; temporarily resourced by outsiders. Such structures are not embedded within the society, and they are soon either non-functional or they become harnessed into local and political power dynamics. We remained open to the suggestion of a new structure should it arise from those within the village.

We expected that institutional development options would emerge as we proceeded with a series of planning and visioning sessions, including community groups and local leadership and the TA. The local Induna was willing to engage, but was elderly and unwell. His wife was more active and attended meetings on his behalf, but was not able to act as an authority in his place, and her stance was protective of him and his status. At the higher level we encountered a mix of apathy and at times active hostility from the Traditional Council, who did not see any role for themselves with regard to the wetlands, which they essentially dismissed as being unimportant and  “for the old women”. The Chief himself was apologetic about the hostility, but equally uninterested in the wetlands issues, although more interested in engaging with us on the brick factory issues. His own role in that development remains opaque. While there was constructive engagement with the CDF and its chairman, once the CDF committee all got jobs at the brick factory the chair constituted a new, inexperienced group. During 2008/ 2009 national politics was playing itself out locally. Some members of the new CDF joined the breakaway political group prior to the 2009 national election, and were then ousted from the CDF, including the member who had been championing the wetlands issues. Thus there was little to work with in the way of existing structures.

Adaptive management provided a useful framework for charting our course - although we did not follow a linear, prescribed process, but rather followed an iterative process, which became increasingly one of collaboration with the Craigieburn residents. The approach we took, then, was to work initially with local leadership and the farmers, and then increasingly on action for problem solving with those who were feeling the problems and wanting change – in this case it was the farmers. Although they have little authority beyond their own fields, they are a constituency, and their strategy became one of lobbying for support for solving the problems they articulate, taking charge of initiating action to get authority to be exerted on their behalf. 

The processes and methods engaged and the outcomes that emerged, are set out in detail below. 

5.2 Processes, methods and outcomes

Interactions with community members and local leadership on the research outcomes from the policy review, the tenure research and the brick factory investigations, were an iterative engagement. Through the rounds of meetings, workshops, the collaborative preparing of materials and the writing of reports, the relationship shifted towards that of partnership with the farmers to increase their capacity to solve problems and to solicit support from their leadership for this. 

An important collaborative endeavour between the team and the community was the development of a framework and principles to guide understanding governance and its important elements. This involved a number of iterations between the team members and the community where difficult concepts, points of confusion and information gaps were identified and gradually addressed.  The principles derive from the following: Wise and effective governance is the kind of governance that we seek. Wise governance will understand and seek to balance the immediate needs and rights of people, sustainable use of natural resources, and the rights of future generations to a healthy environment. Effective governance will respond to issues through a feedback process involving action to solve problems. It thus seeks to work cooperatively across levels.  

5.2.1 Emerging principles for wise and effective governance
It proved difficult for villagers to envisage a future that is different to the present, and we thus shifted from seeking to define a vision to working on principles as the way to approach building adaptive management. Based on an understanding of current governance, both the positive aspects and the limitations, a number of core principles were developed to guide future planning. These emanated from the collaboratively-derived description of wise and effective governance of natural resources of Craigieburn. Wise governance seeks to understand and balance the immediate needs and rights of people, the sustainable use of natural resources, and the rights of future generations to a healthy environment. Effective governance responds to issues through a feedback process involving action to solve problems and thus seeks to work cooperatively across levels. A series of questions designed to elucidate these characteristics and to support the development of indicators for monitoring, learning and action, were also elaborated (Table 5).
Table 5 Principles for wise and effective governance
	Principle
	Issues (derived from research)
	Key questions to ask

	People’s claims and rights to access and to benefit, and the basis of these, need to be known and defended
	· The rights people have depends on which kind of land and for what use

· There are changes in laws and in customs, so rights are also changing

· People do not always know what their rights are

· People do not always feel able to assert their rights

· Not everyone agrees on who has what rights (e.g. can only Craigieburn villagers or others from neighbouring areas harvest reeds?)
	· How clear are community members and authorities on people’s rights regarding land and natural resources?

· Are people rights being asserted on the one hand and defended on the other?

· If not, why not?



	Sustainable use should be understood and defended
	· Different benefits derive from different land types and uses

· The question to consider is who benefits in what way – there are short term and longer term benefits and also costs to think about

· Commercial exploitation needs to be well thought through so that the costs and benefits are derived within a sustainable and equitable framework

· Equitable distribution of benefits and costs and sustainable beneficiation will not happen without active and effective governance as there are competing interests, immediate needs and power differentials involved.
	· Do people understand the natural resource in questions and limits on harvesting specifically?

· Are resources and their use monitored?

· What support does a governance system require to be able to balance the costs and benefits?



	Prompt response to feedback signals (of problems that need addressing) at a number of levels of governance
	· Monitoring measures and systems are not in place

· Overlapping responsibilities can lead to problems not being taken up by anyone, and so not being addressed

· Overlaps require processes for communication and cooperation, and these are not well developed

· It is difficult to enforce rules when poor people are in need and this may deprive them of livelihood assets and income


	· Who is carrying out their responsibilities?

· How well are they doing so? (i.e. is it wise and effective?)

· Who is not carrying out their responsibilities?

· Why is this –and what can be done about it?

· Is the need to change use or take remedial action recognised?

· Is action being taken for change of use or remediation? 

	Authority must be accessible,  exercised, and  cooperative across levels and plural systems
	Authority over resources is not clearly agreed across plural systems and levels

There is not common agreement on routes of recourse, or how to activate a higher level for recourse

Higher levels are not accessible to local people, so recourse avenues are limited
	Is authority agreed across systems and levels?

Is authority considered legitimate?

Is authority competing, mutually undermining, or co-operative?

Are avenues for recourse known and accessible to local people?


The principles were used to inform our internal assessment and planning, and were also used in the work in Craigieburn as a basis from which people can derive practice to improve governance. In discussing these, local people found it easier to think and talk about governance when the team spoke of rights and responsibilities, benefits and authority. These are four key aspects of governance, and a focus on these collectively enabled people to analyse and work on improving governance systems.  

	Rights 
	Responsibilities

	Benefits 
	Authority


A key output of this project became been the refinement of this simple framework matrix, and its four elements, into an organising framework which is also a heuristic with practical application

5.2.2.An heuristic for governance

The following heuristic was developed to further enable the discussions on governance, initially as a tool developed and used with the farmers and local leadership. It also proved effective as a way to discuss governance with officials and practitioners – for whom governance is often naively oversimplified, or can become daunting in its complexity. 

The heuristic is based on the approach that ‘everyone has a body’ and thus can easily recall the four elements, without necessarily being literate, as they are represented and recalled as follows:

· the lifted left hand is a universal symbol of power (and authority) which confers rights (the right hand); 

· with rights come responsibility and thus the left leg balances (or grounds) 

· the right arm (rights);

· with rights (of use) come benefits and costs which need to be considered. 
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Farmers could identify with this figure, and helped to translate it into Sotho. They themselves then used it to communicate to others in their clusters and in their meetings with leadership and the broader community. The project developed this into a learning support material (LSM) with a strong visual component in both English and Sotho. The use of the visuals in the LSMs is in part in response to the challenge of working with largely illiterate people, but it is in any case a useful heuristic for the literate too.

5.2.3 Analysing governance of the wetlands

This framework was used to describe and assess governance of wetlands in a community workshop in early 2009. The farmers introduced the “everybody has a body” heuristic, and led some discussion on this. Then a more detailed assessment was carried out, using the framework in a matrix format. This one done for wetlands and the brick factory – the wetlands matrix is presented in Table 6.
Table 6 Governance of wetlands in Craigieburn
	RIGHTS
	Who has these?
	Is this happening?

	· to use fields, reeds, grazing and water
	Community members
	( yes

	· to participate in decision making
	Community members
	Not happening well

	· to organize to address problems
	Community members
	( yes

	· to set rules 
	Community members
	Not happening

	RESPONSIBILITIES
	Who has these?
	Is this happening?

	· to abide by rules
	Users
	No rules

	· to monitor and report problems 
	Community structures: CDF, CPF, TA
	Not happening

	· 
	Government: DWAF, DALA, DEAT
	Not happening

	· 
	NGOs
	( yes

	· to mediate problems
	Induna
	Not any more

	· to act on problems
	Government, TA
	Not happening

	AUTHORITY
	Who has this?
	Is it happening?

	· to transfer fields between people
	Users

Family
	( yes

	· to open season for collecting reeds
	TA / Induna
	Not often

	· to approve new fields
	Induna; Dept of Agriculture; Municipality
	Not happening

	· to set rules
	Government: DEAT, DALA, DWAF
	(

	· enforce rules
	TA
	trying but not very well

	COSTS & BENFITS
	Who has these? 
	How?

	Benefits of the wetlands

· crops, reeds

· grazing

· water
	
	

	· 
	Users
	Sell

	· 
	Livestock
	( yes

	· 
	People + livestock
	             ( yes

	· now and in future
	
	( yes

	
	Who is affected?
	Is this happening?

	Cost of unhealthy wetlands

· lose wetland (erosion)

· crops

· grazing, reeds
	Users
	( yes

	· water loss
	Community
	( yes

	· dirty water
	Community
	( yes

	· future generation
	
	(


The community level discussion around this provided the basis for developing an action plan with farmers.  Firstly they collectively acknowledged that neither the CDF not the TA were going to take forward actions that had been discussed in previous meetings. The farmers decided that they should work together and be proactive in suggesting a set of specific principles and rules for good practice, and then seek endorsement and support from both sources of authority – the traditional and the democratic structures. This was in recognition that they were the ones who experienced the problems and who had been learning about good practices – that they were, indeed, the experts on wetlands in the community. They agreed to work on this in their clusters.

Follow up meetings saw an increasing change in farmers taking the lead in their meetings, to open, to present, and to facilitate. The farmers reported at this time that the old Induna’s son was now taking over from him, and that he is an active man and was expressing support for their issues. The farmers were however still feeling uncertain about taking forward action on their own, but had identified areas of priority for them at this time, and requested support for the team to taking the next steps on taking these up. It was decided to introduce theatre as a methodology.

5.2.4 Forum theatre to strengthen problem solving and solicit support

Forum theatre was developed by the Brazilian Augusto Boal  in his Theatre of the Oppressed, (Boal 1979)and it works as follows: 

Box 1 Forum Theatre

The actors develop and perform a play in which an oppression is played out. At the conclusion the oppressed character(s) fail to overturn their oppression. The actors then begin the production again, and any point during this second performance, any spect-actor may call out "stop!" and take the place of the actor portraying the oppressed individual, and attempt to overturn the oppression using some method unused by the actors, whilst the actors to attempt to bring the production to its original, scripted ending. The spect-actor's actions may not be “magical” or unrealistic. If this spect-actor fails to overthrow the oppression, the actor resumes his/her character, and continues the production until another spect-actor calls out "stop!" and attempts a different method. The whole process is designed to be dialectic rather than didactic, in which the moral argument is one-sided and pushed from the actors with no chance of interaction.

(see www.theatreoftheoppressed.org)

After testing the waters by trying out the approach, the farmers embraced it enthusiastically and agreed to pursue it. The farmers finalised what their themes would be, and then we brought in an experienced Forum theatre facilitator to work with the team and the farmers over a few days to develop and perform Forum theatre in Craigieburn. This was the final activity of the project with the community. 

The farmers selected four themes to perform: poor and destructive farming practices in the wetlands; livestock damaging wetland fields; fire; and livestock theft. Theater of the Oppressed emphasizes that people who are suffering need to and can take action by drawing on their creativity, courage and collective strength. In developing the plays people unpacked the nature, causes, dynamics and results of the problems they chose to work with, and experimented with how to express the feelings that are associated with these. They were restrained from jumping too quickly into seeking solutions. 

The farmers proved to be dynamic actors and they worked hard to developed powerful plays, and  they organized a very successful event. They performed all four plays in one day-long event to which the leadership and the community more broadly were invited. The farmers also invited the agricultural extension officer and the fire brigade. A large new church building was offered to the farmers for their use, and proved a wonderful venue, and local caterers provided a fine meal to the large crowd. Three plays were run as Forum theatre, with lively interaction from the “spect-actors”. The play on fire was not run as forum theatre, but as an entry into an input that had been requested from the fire brigade to inform the meeting about fire prevention sand fire fighter strategies and services.

· The first play depicted cattle theft, and focused on the lack of either a co-operative approach of  community members to seek stolen animals, or a concerted and useful effort by the leadership and structures. 

· The second play showed farmers who do not know about or practice methods that are good for managing the wetland not listening to advice that the experienced farmers and AWARD are trying to give them. The Induna does not support those trying to give advice. 
· The third play about fire depicted a person starting a fire to open the path. Not everyone comes to help to put out the fire, and someone is badly hurt.
· The final play showed the livestock breaking the bush fence and destroying the crops and food and hard work of a group of farmers. They do not get satisfaction from the cattle owner, despite his herder being negligent, as he asserts that its not his fault as they do not have a “proper” fence. 

Interaction and discussion was held during each of the plays. Some insights powerfully expressed how to facilitate change, by seeing and respecting the point of view of the other person: 

Change does occur not occur when ‘without respect, people were demanding she make changes”.  What did work was when “.she was brought into the situation and asked to make her own decisions, she was also shown what she could do, she was not told what to do.’  

And “there is an advantage to taking the farmers to see other farmers”.  

“When someone refuses, we can all work together and go and meet a person and share our understanding, and also show them by example. We can do this.” 

When people can see the benefit themselves in working together, they are willing to do so. 

There was also an emphasis on seeking local solutions first:

The Induna and the community should work together to solve things, before bringing in government and other institutions. 

It was noted that the change in the Induna offers a good opportunity to take up old issues in new ways.

The meeting concluded there is one problem the farmers require outside help with, and that is for fencing. It was noted that this resource can be requested from government, but that it must be well thought through and agreed by the community, and this should not be a request coming from the leadership only, as it can create further problems if not well planned.

In the case of fire, the initiative taken by the farmers to invite the fire brigade was valued. People received information about what services they can access and how; and were given advice about prevention and fire fighting. With specific help offered in making fire-breaks.
Subsequent to the first plays, which the new Induna observed, he visited AWARD’s offices to update himself on AWARDs work in Craigieburn. This is the first time such initiative has been taken by a community leader. The Induna then convened a meeting at which the community structures were challenged to be re-constituted and more active, and a number of the issues by the farmers were identifying were raised for discussion. 

As has become our practice, the project facilitators met with the farmers to plan the report on the theatre. This excerpt for the report presents the farmers perspective-

I met today with farmers: Raita Mthethwa, Ellah Shai, Klensina Sekatane and Oneta Monareng at Raita's homestead. They decided that since the theatre play was their first learning experience, they would like to have a record of everything starting from the workshop of the 12 November 2009, including the exercises with Manya and all the forum theatre plays happened on the 04 March 2010. They said when the play was first introduced it was something new and they felt uncertain while playing, but when doing the exercises with Manya they started to feel more familiar. With the Forum theatre they began to realise that their play could show reality. They find it very important to record all the steps until the last, because they were learning. And they would be happy to play again.

5.2.5 BBR Clay Bricks: commercial enterprises on commons and implications for governance work  

In the action phase of the project the team undertook a parallel set of activities and processes to those on wetlands described above, in relation to the brick factory. In pursuing these issues we felt obliged to respond to abuses we observed and also to the direct requests for our help. We also believed there could be strategic merit in doing so. We thus followed a dual path, seeking connections across the wetland and brick factory activities towards meeting the broader goal. 
The unfolding events at the clay mine and brick factory led the team to investigate through commissioning studies and by direct investigation of what was taking place with regard to the legality of the operation and its actions. We then initiated discussions with the factory, with officials responsible for regulation, with legal advisors and finally with the financier, the Development Bank of South Africa (DBSA). It became increasingly clear that the brick factory had not been legally compliant to environmental requirements, nor had it fulfilled its obligations regarding community beneficiation. It also became clear that legal recourse is an expensive, time consuming and unsure route to pursue. It was apparent that the DBSA was not following its own protocols for monitoring social and environmental compliance, and that the project manager for the DBSA had a strong personal relationship with the CEO of the company. The regulators had started to take some action but this had lost all momentum and gone nowhere. Despite the obfuscations that have bedevilled all the interactions on this enterprise, we were able to halt illegal and distressing exhumations of graves, raise the profile of the problems, and force the Bank and officials to make some effort at getting due process under way. They held a public meeting and made some undertakings to be more transparent. The brick factory enjoys support from the local municipal councillors and the TA, whom many assume are receiving direct material benefit, leaving local people with no-one to turn to for help and recourse. In 2008 things came to a head with the combination of a death of a worker, disputes about wages, upset about the exhumations, damage to houses and health and safety concerns for community members including school children at the nearby school. 

The NGO The Rural Action Committee (TRAC), who work with the project at times, took the issues up at a series of community meetings, and this led to the setting up of village Human Rights Committees (this was part of their Human Rights project initiative), and culminated in a community march to the factory and a petition to the provincial Premiers Office. The Premiers Office started investigating the community complaints with the regulatory officials, but this was thrown off track by national and provincial elections and a change of the political guard within the ruling party, and has remained so.

Soon after the march there was a partial closure of the factory. The DBSA informed us this was due to financial difficulties, and the operation was placed under review for re-financing by the DBSA, which has dragged on and remains unresolved. The DBSA project manager also asked us what we would want to see in relation to the enterprise’s future. Our response was that it would be most beneficial to undertake a study to assess where benefits and costs were accruing, and to use this to plan for a better distribution of the those, and to set the project on a path of wise and  effective governance. This was agreed in principle, but despite AWARD finding a suitable expert and writing proposals, action has been delayed by the DBSA on this. Meanwhile the factory manager and the Ward Councillor claimed that the protest and the NGOs were to blame for closure and loss of jobs, at one stage threatening to sue AWARD for losses. 
A detailed investigation into regulations by a Canadian legal volunteer with AWARD brought to light that the main difficulties are not a result of problems with the environmental and social protection procedures themselves but rather with implementing the procedures (Sinclair 2008). The picture that emerges is that the bureaucratic and political environment is not conducive to effective regulation, and that this is worst with regards to mining projects. There are numerous delays as cases move between sections within and between departments and provinces, and furthermore the officers responsible suffer intimidation and have great difficulty in exercising their considerable policing powers, as they have inadequate training and back-up.  Community members have no knowledge of their legal rights in such a case, and customary practices are not in place to deal with such a case, nor are any asserted by people themselves. With some information and activism from NGOs people quickly responded to assert their problems, but without a more in depth organising support this did not maintain momentum, and TRAC did not keep supporting what it had started (it has funding and capacity shortfalls).

The issues could be set out in relation to the governance figure heuristic- looking at rights, responsibilities, power and authority and costs and benefits. The following assessment was done at the same community meeting where the wetlands governance matrix was used.

Table 7 Governance of the clay mine and brick factory

	RIGHTS
	Who has these?
	Is it happening?

	To use clay for own building
	Community members
	( yes

	Participate in decision making on big changes
	
	Not happening well

	Mine and run a factory as a business if have licences
	Company
	Only some licences, some very recent

	Organise to address problems
	Community
	( starting

	RESPONSIBILITIES
	Who has these?
	Is it happening?

	Abide by rules
	Users: community

          Brick factory
	

	
	
	Not happening

	Monitor and report problems
	Community structures/ leaders:     CDF, TA
	Not happening



	
	Comm. Members
	(  some have

	
	Government dpts DME, DWAF, DALA, DEAT, municipality
	Some have a little, some only recently

	
	NGOs
	( yes

	Mediate
	Project structure
	Not happening

	Act on problems
	Government (which dpt depends on the problem)
	Not happening

	
	DBSA
	Not happening

	
	TA/chief
	Not happening

	
	Civil society: ngos, community members
	( yes

	AUTHORITY
	Who has these?
	Is it happening?

	Approve land use change with conditions of use
	Community

TA , Chief

Municipality 
	Some did, in a suspect, flawed process.



	
	Gvt departments
	Some gave some approvals, others late, others limited some not (water, exhumations) 

	Issue licences to mine and factory
	
	

	Set rules
	Community; TA, Chief

Municipality; Gvt depts
	Not happening

	Enforce rules
	Gvt dpts
	Not happening

	COSTS & BENFITS
	Who has these?
	Is it happening?

	BENEFITS

Jobs 

Development projects 
	Community
	But poorly paid

	
	
	Not happening

	Money
	Company
	( yes

	
	Chief
	( yes

	
	Workers trust
	Not happening

	Roads
	Community & company
	( yes

	COSTS

Health, Graves removed

Noise, Erosion

Damaged houses

Dam silted
	Community
	( yes


As a project team we sought to make connections between the above emerging issues and governance of natural resources more generally. Were CLRA being implemented, which would require setting out tenure rights and responsibilities, community rules, and the functions and power of a new land owning structure, this could have been more pointed. Without CLRA the “messy matrix” of authorities remains the reality. Nevertheless the introduction to the quadrant of governance aspects gave a framework to engage with local people, leadership and officials. Moreover this offered a strategic way to including rights and power into natural resource governance in addition to the less challenging focus on functional management and problem solving. 

5.3  Reflection on facilitating strengthening of governance
Over the past two and half years the farmers have been increasingly taking a more active role in our work together on wetlands practices and governance. A significant shift took place when we began preparing workshop reports together, as the team’s facilitators and the farmers agreed on what to highlight and how to translate terms and give explanations for what took place. Immediately the community members had a different relationship to the reports themselves, and in the reporting back to their cluster members or to community meetings. This was deepened as we developed the hueristic and the LSM on governance. The next level change was observed as farmers began to use different peoples homesteads for meeting venues, and so to have different people host of the meetings. In the latter months the farmers also facilitated the meetings, placing us in the role of attending their meetings. They organized the final theatre workshop, deciding upon the logistics and taking on the organisation with a bit of support from our team. The team was pleased to see leadership being spread amongst the women, not residing in one or two key figures only, expressing a deeper reservoir of leadership rather than a thin and vulnerable layer.
The emergence of collaborative planning for governance is challenging within a dynamic and uncertain context. On the one hand the authority had been steadily weakening, and then it  appeared this could change through the replacement of a single figure of authority (the Induna). Policy changes raised possibilities of new structures, introducing uncertainty and, potentially, new sources of authorities and of rights. The context cannot be ignored since locally-based arrangements are more likely to be supported if they resonate – at least to some degree- with national policy imperatives. However the situation is highly confusing for those on the ground, who remain largely uninformed of transformation.  People still turn to their known systems for direction and action. Moreover, the sense of individual autonomy around landuse practices poses particular challenges for community-based governance, which requires a fundamental shift to one of collective action. Slowly we have seen positive signals emerging, in part due directly to the projects interventions and interactions with the farmers and their slowly increasing confidence and capacity to work collectively. The change in leadership of the Induna may have been influenced by the challenges raised through the research, we cannot clearly attribute that, but his seeking out AWARD as a source of information to inform his actions is a positive sign that he may provide the wetland farmers with more of the recourse and support they are asking for in support of their needs and proposals. 
As long as AWARD worked with the farmers on their practices we were of little political interest, but once the team started to pick up on governance we entered the realm of power and authority. We hoped to chart a way through the inevitable conflicting and power interests by focusing on the natural resources through the wetlands and poverty lenses, and use this to build a unifying vision as a basis to work on planning. We now believe that the mix of intense power politics and transitions of the time, at both party political and traditional authorities levels, made this a particularly contested time. The party in power was in upheaval throughout this period with a vicious leadership and faction struggles. The brick factory introduced another dimension altogether – making the local power stakes higher, but bringing more procedure and law and higher levels of structures into play that also increased the possibilities for constructive action. It did also demand project team and community and leadership time and energy – an unplanned for set of events that considerably affected the course of the project.

Learnings have been drawn from the brick factory and incorporated into all materials, and actively shared with community members, local leadership, departmental officials, development agencies and the DBSA. Specific efforts have been made to seek more immediate action, with many avenues for action and recourse explored, and the results documented and shared with officials and practitioners. While action and recourse have been sought, the approach has been maintained of seeking to facilitate learning from the experience. Departments have functions which local people to do not call upon. New roles of oversight, planning, monitoring and support that are derived from revised land and environmental laws are largely not understood, and there is a lack of capacity and institutional will to implement them, particularly in the communal areas. 

In reflecting on the objective of strengthening governance in Craigieburn against the current climate of change and regulatory weakness, we suggest that a cautionary approach is needed, particularly with respect to those in positions of authority. Whilst the ‘ideal’ would be to have institutional arrangements that are supported by, and integrated into, the wider socio-political process, this seems unlikely given the current realities. Local people consistently request support in facilitating the process, often expressing the view that they cannot do so without external support. On the one hand this points to issues of dependencies but on the other, it raises important considerations. We suggest that often-touted assertions in the participatory discourse that “people must take responsibility”  need to be considered with respect to the context. This has been discussed at length by Cooke and Kothari (2001). Much more meaningful is to ask why people are unwilling or unable to do so? and then to consider this reality in planning what we expect and over what time frame.

We suggest therefore that the focus in such circumstances has to be on support and capacity-strengthening at the local level, (including the induna to whom people turn consistently for support), working with people to address issues that undermine their sense of agency. Certain factors appear to be instrumental in building adaptive capacity and resilience with the system. These include but are not limited to issues such as identity, self-organisation, self-regulation and feedback (Pollard et al. in prep). Although potentially instructive, these are complex and nuanced and will require judicious consideration.

CHAPTER SIX: TAKING THE LEARNING BEYOND CRAIGIEBURN
6.1 Introduction and overview
In pursuit of the objective of applying lessons from this project to a wider page, there has been a range of action in this regard, with different arenas and audiences in mind. Papers and presentations have been directed towards academics, practitioners and officials. These have been in the arenas of wetlands management and rehabilitation, land tenure, CBNRM, and environmental management. Project reports have captured the detail of specific work undertaken within the project, providing a record of interest to specific practitioners, and base for the development of learning support materials. A range of LSMs were developed during the project, for the use of practitioners and the community members themselves as they take forward their concerns and plans. Finally, lessons have been applied to an organisational and programmatic change process of the national public works wetland rehabilitation programme, Working for Wetlands.  A more detailed description of these is given below.
6.2  Papers and presentations 

Craigieburn is one of  5 case study projects from which LEAP is drawing lessons for tenure policy and practice, for urban housing and tenure upgrading and for rural tenure policy. A paper was produced for the LEAP symposium, which has become part of the LEAP analysis of tenure arrangements (Cousins et al November 2007). A book is planned to capture the diverse LEAP projects experiences and lessons.

A paper was written and presented at the International Association for the Study of the Commons (IASC) conference in the United Kingdom, (Cousins & Pollard July 2008). This served to capture project findings in a more succinct form, for the academic community concerned with commons issues. Two presentations were given to the regional IASC workshop in Cape Town in January 2009. The latter presentation was part of a panel session put together by the our project with the ILC, CGIAR and CAPRi., Panel on Commercial Pressures on the African Commons for the Africa Regional IASC meeting,. There is growing international concern about this issue. 

A chapter was contributed for the proposed book: Natural Resources Management for Development Research in Eastern and Southern Africa; “Creating the basis for governance and wise use of wetlands in complex and transforming environments: lessons from Craigieburn, South Africa”. 
A presentation was made to the 8th International Wetlands Conference 8th INTECOL, Brazil (Pollard July 2008). 

A presentation was made at the 2009 World Wetlands Day workshop (Cousins et al 2009). This was part of a 2-day field trip for a group of practitioners and officials who then visited Craigieburn for a formal event, as well as having discussions on the brick factory issues. 
6.3  Project reports

These are reports specifically commissioned which both informed the project and served to capture information that was shared with other stakeholders.

Cousins, T, du Toit D, Pollard S (June 2007) Legislation in relation to land, water and natural resource governance in communal land in South Africa. This  report was used by the project and also by other LEAP project partners- academics and NGOs. It contributed to the Water Research Commission CBNRM study on freshwater resources (Pollard et al 2008), and thus has contributed to the water sector, which has not had much understanding of land tenure in relation to water.
Morris B, (August 2007). Report on Environmental Compliance Of Bushbuckridge Clay Bricks (Pty) Ltd. This report was commissioned to inform the team and other stakeholders on how legally compliant the brick factory was at that stage  as we needed an informed opinion. It was used extensively to interact with all those involved in this enterprise or who are supposed to regulate it.
de Wolf J, Maaboyi J, Cousins T, Williams C. (March 2008) Claiming Land. A report on the land claims as relate to Craigieburn. This was an internal report, capturing the status of our understanding of the land claim. We decided against continuing to put energy and resources into this aspect.

Sinclair M, August 2008. Monitoring and Enforcement Compliance with Environmental Legislation in South Africa  A case study of a clay brick factory in Bushbuckridge. This report was compiled for the project by a volunteer lawyer, and for the departments whose officials cooperated on its compilation. It captures what the procedure should be, and what the realities in this case were, and gives an analysis of the reasons why. It provides an excellent capturing of procedures and what is needed to make them work more effectively.

Du Toit (June 2009) A case history and AWARD’s position on the matter of Bushbuckridge Clay Bricks (Pty Ltd.) and its operations. This was compiled to capture the investigation and what took place, and AWARD’s approach to the matter. It serves an internal purpose, but has also served as a briefing document to those we have approached to seek support for the ongoing engagement; lawyers, economists, and environmental practitioners
6.4 Learning Support Materials

These are materials are drawn from our work in Craigieburn, and are to aid learning, for use by the community as they proceed; for work we anticipate to carry on beyond the project; and for other practitioners to apply in their own contexts. They are largely intended to be used along with learning processes, In some cases they capture a summary of project concepts or work and insights. All these materials are available from the AWARD and LEAP websites 

Workshop reports were written by the team from key workshops with farmers and local leaders, in both English and Sesotho. They were then used as learning support materials in Craigieburn.

Improving problem solving in Craigieburn. 27 August 2008

Go kaonafatša tharollo ya mathata Craigieburn. 27 August 2008.

Governance workshop in Craigieburn. 6 May 2009

Pego ya kopano Craigieburn.  06 May 2009

Craigieburn Wetlands Farmers Forum Theatre for Problem Solving 2 – 4th March 2010
A three page summary on governance of natural resources was developed, using the heuristic of “everybody has a body”, in English and Sesotho, for use with and by community members and leaders, and for those interested but not wanting the detail, such as some officials, practitioners and journalists:

Resource Governance. Why is it important?

Ditsweletswa Taolo. Ke ka baka la eng go le bohlokwa?

The heuristic of the five fingers of the “hand of change” is the centre of this material, in which each finger represents a principle of wetlands management (water management, soil erosion, crop management, soil health, looking after wetland plants). This has been actively used for some time by farmers, to remind themselves and to communicate important wetland management practices. This is explained in the English material, while a Sotho version was developed for the farmers

Caring for our wetlands. A very simple users guide.

Mwana e mehalno

A summary of key concepts, research outcomes and their implications was developed  for engagement with officials and for practitioners

du Toit D, Cousins T, Pollard SR. 2009. Wetlands and Governance. Why is it important? A visual case study from the Craigieburn wetlands of the Sand River Catchment, South Africa. 

A simple tool that is used to facilitate self-assessment by farmers of their own practices, in relation the hand of change principles, using a simple set of indicators. It utilises the idea of a traffic light and three colours, to grade practices.

How green is your wetland? A simple tool for assessing sustainability

A short material takes practitioners and officials through some key concepts including a definition of governance, and illustrates them with project outcomes in a visual way using the “messy matrix” of role players and their functioning.

Governance of natural resources – who is doing what?

This short material illustrates with a series of maps the changing boundaries over resources and seasonality to open the eyes of practitioners and officials to some of the key underlying complexities of communal natural resource governance.

Governance of communal resources – a complex matter

A summary of the Sinclair paper developed for officials and practitioners to share our learning from the BBR Bricks case, in an accessible way, on how the legislative tools and procedures for enforcing legislation work. Officials responsible for enforcement specifically requested this material.

Sinclair M & du Toit D (2010) Tools for enforcement. Legal tools for the enforcement of legislation associated with natural resource use in communal lands in South Africa. 

6.5 Contributions to other papers


The project also contributed to the following papers, which drew strongly on the work in this project and inserted into other work team members were engaged with:

Pollard S, Biggs H, du Toit D, Cousins T, 2008 . Seeing the linkages: The importance of a systems view in understanding the dynamics of community-based and statutory water resources governance within the Sand River Catchment, Bushbuckridge, South Africa. Paper presented at Conference of Water Resources Institutions, Arizona 9-11 Jan. Phoenix, Arizona.

Pollard S and Cousins T,  March 2008. Towards integrating community-based governance of water resources with the statutory frameworks for IWRM: A review of community–based governance of freshwater resources in southern Africa to inform governance arrangements of communal wetlands.  Report to the South African Water Research Commission, South Africa. Report no TT 328/08.

Pollard S, du Toit D, Cousins T, Kotze D, Riddell E, Davis C with contributions from Addy S and Chuma E. 2009 (forthcoming) Sustainability Indicators in Communal Wetlands and Their Catchments. Lessons from Craigieburn wetland, Mpumalanga.  Water Research Commission Project No. K5/1709

Being part of LEAP, the project is highlighted in the LEAP reflections, and on its website. It is also contributing actively to forums reflecting on governance of wetlands, and of communal resources, through the work with the South African Water Research Commission, with the World Wildlife Fund (South Africa) Freshwater Programme, and with the Resilience Alliance. Our inputs have contributed significantly to thinking about wetlands in South Africa, and has for example led to a section on governance in the wetlands appraisal tool WET-Sustainable Use: metrics for assessing the sustainability of wetland use (D Kotze). 

Thus there are various forums in both land tenure and water that the work is feeding into. There is more recently a lot of attention on mining and other commercial exploitation of natural resources such as bio-fuels in communal areas, in South Africa and internationally – and here too this project can make a contribution to issues of land rights, tenure security, livelihoods and environmental management. Discussions in this regard have been held with the ILC, CGIAR and CAPRi . Discussions on this were also held with the Quaker International Affairs programme in Ottawa, Canada  as they programme on commons issues. 

6.6 The Wise Use of Wetlands Initiative 

Learnings from this project are informing the “wise use” initiative for national programming on wetlands rehabilitation. This initiative has its origins in Working for Wetlands (WfWet) (a national public works wetlands rehabilitation programme), the Mondi Wetlands Programme, working in various provinces, and this teams work in the communal wetlands of Craigieburn. Since its inception in 2000, WfWet has successfully undertaken the physical rehabilitation of over 175 wetlands in both communal and privately-owned land (www.sanbi.org). However, a number of problems had emerged around attitudes and ownership towards the rehabilitation interventions throwing into question the long-term sustainability of the work. It has become clear that addressing the physical problems deals with the symptoms but not always the cause of the degradation.  This has particular relevance for wetlands in many communal areas where there is a high dependence on the system as an agricultural resource. It has become clear that continuous and meaningful engagement with wetland users throughout the life span of the rehabilitation project and beyond is important. This was framed as the need for developing an approach to support the wise use of wetlands, focusing on the long-term outcomes and the sustainability of rehabilitation projects. 

AWARD’s work in wetlands ultimately aimed to inform initiatives on the sustainable use of wetlands in communal areas. In June 2009 agreement was reached to work collaboratively as WfWet, MWP and AWARD on the conceptualization and concrete application of the concept of wise use to rehabilitation projects. AWARD was tasked to draw on our experience of working in Craigieburn to develop an assessment framework and methods for examining the  ‘pre-conditions for wise use’ as a first step in designing a Wise Use Program. AWARD developed the draft framework, led the fieldwork and facilitated the learning of a team made of the key parties for a week of fieldwork to test the framework. The team and all participants actively engaged with the framework and methods and reflections. (Pollard & Cousins forthcoming). Currently recommendations for taking the lessons from this into the national programme to embed wise use are being finalised.

6.7  Capacity 

The project has enabled both LEAP and AWARD to develop our practices, conceptual capacity, and conceptual frameworks, tested in hard field realities. As a partnership across sectors the project sought to, and has succeeded in, raising awareness on tenure and incorporating this into work on wetlands.  Tenure was incorporated into the research methodology, into the findings, the papers and the learning support materials of the project.. It has also generated a lot of interest from practitioners we have worked with on related projects, where we have been emphasising governance, which incorporates tenure – such as work on Water Research Commission projects on CBNRM for water (Pollard and Cousins 2008), on Socio-ecological systems (Pollard, Biggs et al 2008), and on indicators for Wetlands (Pollard & Cousins forthcoming). Integrating tenure and deepening the teams understanding of governance has been valued and of importance for AWARD, which is taking this into future work on adaptive management within a wetlands context and within water resources management more broadly. 

A specific focus of attention was to build capacity in with tenure –related research in young black women researchers, and in this regard three young women participated in the project and gained skills: one as a co-researcher on tenure from LEAP, two as assistant researchers who worked on the team and who were actively mentored.  One of these young women was joined another field assistant, a young man, and in receiving two weeks of formal training in facilitation. 

An opportunity arose for farmers, some extension staff and local leadership to visit two sites to learn about conservation agriculture and natural resource management in June 2007. The primary objective of visits was to learn and share on aspects on conservation agriculture, land and water management and governance, incorporating other farming issues or livelihood matters. The visits sparked a lot of interest, and some community members took up activities based on what they saw, building mud stoves and bunds to capture water. AWARD began providing follow up support to these homestead based activities in 2008– understanding that people are more ready to invest and experiment at the homesteads than in their fields, as they have more ready access, control and oversight here. This is opening up an opportunity to work with people on ways of increasing their food production at home, while building their understanding of water and soil management. A training was carried out in February 2009 for facilitators, including AWARD field staff and community selected facilitators, to take this forward in a more programmatic way. This will be carried out as a food security and rainwater harvesting program for production at homesteads. This practical work is an important complement to governance work, helping to meet practical needs, building capacity and group interactions, and providing the practical basis to draw out principles of wise practice to inform improved management of resources.
7.  CONCLUDING REFLECTIONS

This project has added immense value by both drawing on and taking forward work that was underway. Without this project much of this could not have happened, and the team is confident that the work reported on herein is making a meaningful contribution to addressing the twin problems of sustainability and poverty in rural South Africa. The team has sought to achieve a reasonable balance of work across multiple scales, reflection, documentation and dissemination. The partnerships the project utilized were invaluable in achieving what it has.

At community level we are seeing, particularly in the informal leadership amongst the farmers of Craigieburn, a greatly increased level of understanding and confidant articulation of their needs and also the need for sustainable use of the wetlands. Moreover the farmers are making clear demands of leadership to support these, with methods that invite constructive action. This, we believe, provides an important bedrock to governance in the ebb and flow of power and authority. The recent change in local traditional leadership has created the context for the principles of wise and effective governance to come to life at the level of local authorities also, which is heartening. Thus we see significant positive movement towards the principles of wise and effective governance: peoples rights and sustainable use being understood and defended, response to feedback, authority being accessible and cooperative. 

Important also is the need to for people to keep abreast of policy developments in the wider environment in manner that allows them to engage meaningfully as policies develop. Maintaining a focus and position on their vision will be enormously challenging in an environment where change seems to require uninformed and often contradictory actions on their behalf. A principles-based approach is, we suggest, an important step forward for Craigieburn. These offer not only important benchmarks for reflection when developing models for governance arrangements but also for monitoring and action, all important aspects of adaptive management.
Governance at the institutional level beyond the village; at the TA, municipal, provincial and national levels, is clearly weak and not a source of much support to local concerns and governance. This situation is likely to pertain for some time, and while inputs into capacity development of officials, into tenure policy and into monitoring and challenging poor and corrupt practices should continue, the strengthening of farmer, and one could say citizenship, as well as leadership capacity at the very local level, remains a most important and rewarding contribution to the problems we seek to address. 

In relation to the brick factory there has been action at local level that would not have happened without the projects intervention in relation to this enterprise – and while this was initially our teams action, the later the formation of community committees and the march on the factory was an important challenge for local people to power abuse, and experience that they can take action.  However, without more support to deepen and sustain and build confidence, it could fizzle out, which would then be an undermining of this experience. Therefore an ongoing engagement does need support, equipping them to understand the laws and procedures and what they can reasonably expect and demand – and helping to establish good communication channels back to their communities. Whether the factory closes or is re-initiated, turning the experience to date into lessons and positive actions will be an immensely powerful experience for people who tend to easily to feel disempowered and accepting of their lot. There are also lessons and challenges to be brought to influence the DBSA, which is a significant development actor. There are also lessons to be taken forward in relation to implementing existing legislation more effectively. The environmental officers and some legal officials have expressed a strong interest in working with AWARD to take this forward into a capacity building exercise. It is our view that it would best if linked to action around the brick factory, whether it is to re-start, or to be rehabilitated. Laws and regulations are in place, but need to be better understood and streamlined, and more support needs to be given to officials. Local people need to have recourse mechanisms available to them, and to know about these, thus wide ranging publicity is needed for this. There is a growing interest in international-scale commercialization of communal lands, and the brick factory appears to be at too local a scale to attract serious support – although we believe that important lessons can be drawn for wider application.

The project has already had a significant influence in the wetland sector nationally. The conceptual clarity backed by a well-articulated methodological approach – the combination of complexity, adaptive management, learning theory and tenure and property – and developing this into simpler heuristics, has brought the points home. The first is the importance of recognising that wise use of wetlands must mean more than in-land practices only, for activities outside of the wetlands have such major impacts. And secondly that governance is critical, and that what we mean by this encompasses rights, responsibilities, authority and also considerations of costs and benefits. The wise use initiative offers and immediate up-scaling of this and that is satisfying outcome. While much of this work can be funded from the program, AWARD should maintain an independent research agenda and capacity in the collaborative work, with its agenda of promoting adaptive management, which clearly takes governance as a central tenet. Opportunities to interact with, learn form and learn with appropriate initiatives in other countries and contexts could add valuable inputs and insights here.
The contribution of the project to LEAP’s tenure endeavour has also been considerable. It has enabled a thorough setting out of tenure arrangements in this location, which is representative of many places and people in the country, adding its piece to the picture Leap is building. In addition, it has contributed methodologically, bringing in systems and complexity thinking to analysis. Moreover the articulation of governance has been one that other Leap projects are able to draw on.

The situation in Craigieburn is not unique but typifies the reality in many former homelands of South Africa. Certainly the dynamics with respect to governance is felt throughout the communal lands of the lowveld. Thus how governance is conceptualized, and supported has implications for a significant number of rural, vulnerable livelihoods households.  While the project has focused largely on wetlands, these can be seen as a “microcosm”, and thus contributing to the endeavour of seeking sustainability and equity more generally. Wetlands are an interesting intersection of water and land – but the governance issues relate far more broadly to the problems we face of the intersection of degrading environments, under increasing threat from a number of sides, and the poverty of people who are dependant upon these resources. These times of economic recession and climate change sharpen the issues and challenge us to take forward the work pointfully.
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Figure 4:  Hueristic on governance: everybody has a body











� See more on AWARD at www.award.org.za 





� See more on LEAP at www.leap.org.za 


� Section 21 (2) of the CLRA states that “If a community has a recognised traditional council, the powers and duties of the land administration committee of such community may be exercised and performed by such council”. However, the word ‘may’ appears to be permissive, enabling a traditional council to exercise the powers of a land administration committee, rather than to create a choice for rights holders. No other provision of the Act allows for such a choice.


� Dr Sipho Sibanda of the Department of Land Affairs, addressing a meeting of the Portfolio Committee on Agriculture and Land Affairs, 26th January 2004.


� PTOs are the most common record of formally allocated individual land right. The definition of “old order rights” in the Act is not limited to formally allocated rights and also includes tenure rights that are “formal or informal” and rights that derive from “law, including customary law, practice or usage.” 


� So that responsibility for lawful land use and management is not in fact linked to ownership.
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